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WEDNESDAY, APRIL 1, 1959 
U.S. SENATE, 


INTERSTATE AND ForeEIGN CoMMERCE CoMMITTEE, 
FREIGHT CAR SHORTAGE SUBCOMMITTEE, 
Kansas City, Kans. 

The subcommittee met, pursuant to notice, at 10 a.m., in the U.S. 
Post Office, Federal courtroom, Kansas City, Kans., Hon. Andrew F. 
Schoeppel presiding. 

Senator Scuorerret. The committee will come to order. 

This is a hearing instituted by the Interstate and Foreign Com- 
merce Committee of the Senate, that section of the Interstate and 
Foreign Commerce Committee known as the Freight Car Shortage 
Subcommittee. 

Senator Magnuson, who is chairman of the full committee and also 
chairman of the subcommittee, and Senator George A. Smathers, are 
the other two members of that committee. 

I might indicate that Senator Magnuson is not here because he is 
on a mission with reference to the committee’s activities and responsi- 
bilities in the Pacific Northwest. 

This is one of the first hearings of this subcommittee designated to 
be held in the Kansas City, Kans., area. 

The purpose of these hearings is to take a look ahead at the situa- 
tion to determine the possibility of the development of a freight-car 
shortage. If it is shown that there is a possibility of a shortage, we 
hope to find what steps shippers and carriers might take to help avert 
or minimize such a car shortage. 

Today, as I have indicated before, we open hearings to give shippers 
and carriers in this area an opportunity to testify on the subject of 
the freight-car supply. If desirable, other hearings will be held at 
future dates to give interested parties, including the Interstate Com- 
merce Commission, railroads, and shippers further opportunity to be 
heard. 

I should point out that so far this year there has been no general 
freight-car shortage, but it is quite possible that with a substantial 
increase in the volume of business in the summer and fall of this year, 
a car shortage could develop. In fact, articles have already appeared 
in some of the responsible publications of this country anticipating 
serious freight-car shortages. There have, moreover, been spot short- 
ages in specialized freight cars in certain areas. 

Total freight-car ownership by class I railroads of freight cars, 
including railroad owned and controlled refrigerator cars, has de- 
creased susbtantially over the years. The high point was reached on 

Notw.—Professional staff member assigned to this hearing, Frank L. Barton. 
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January 1, 1926, when freight-car ownership was 2,427,026. As of 
March 1, 1959, the figure declined to 1,796,340. 

Bad-order cars have also shown a substantial increase in recent 
years. On January 1, 1956, there were 74,371 bad-order cars, con- 
stituting 4.2 percent of the total car supply of this country. This 
has risen to a figure of 160,865 on March 1, 1959, or 9 percent of the 
total class I ownership. This is the highest percentage of bad-order 
cars since 1940. 

In regard to retirements of freight cars and new cars installed to 
take the place of those retired, the following figures show a net de- 
~— of 9,726 freight cars in the 4-year period, 1955 to 1958, in- 
clusive: 








Year Retirements | New cars Net change 
installed 
Dl (Lic ue ees kekneneinenshenenwicGeeatbaskiebnancdnesacees 73, 491 37, 509 —35, 982 
iD tie, Dakin eich uhstcinGckkemonmckhs ited eubwouneeuunnaueaeainn 49, 853 61, 615 +11, 762 
DE Gntdravind sit ee caccdSciecceaeiacrdnms nes nneaeammmmnes 54, 363 92, 590 +38, 227 
irene ce Mende ancnDipnn bicnn cea nea gws akekmeneee te 65, 005 41,172 —23, 833 


Due to the financial position of the railroads, there has been a sub- 
stantial decrease in the number of rail cars on order. Beginning with 
1956, the figures are as follows: 

Rs Dy Ta tiitnnncenncntvtinsaniicintiis ee eed, i Ne Oa 59, 388 
Fig Pe cocaine BOT Bt FOO 1, WEBB ncusicasononsnnen 30, 922 

Experts consider that any increase above 5 percent in carloadings 
as compared with the same quarter in 1958 may precipitate a tight 
freight car situation with the situation growing tighter as the volume 
of business becomes greater. 

The Shippers Advisory Board national forecast for the second 
quarter of this year, 1959, contains an estimate of 12.4 percent in- 
crease over actual carloadings in the same quarter in 1958. This 
represents an estimated increase of about 700,000 cars for the second 
quarter of 1959, or about 54,000 cars a week average increase. 

Assuming the 12.4 percent estimated increased to be accurate, we 
must expect and plan for a freight car shortage. 

Looking at utilization and carrying capacity of railroad equip- 
ment, there have, however, been some marked improvements. The 
average carrying capacity for all revenue freight cars has increased 
from 53.82 tons on January 1, 1955, to 54.91 tons on January 1, 1959. 
Average freight train speeds between terminals have shown substan- 
tial improvement, having increased from 15.7 miles per hour in 1945 
to 19.2 miles per hour in 1958, an increase in average speed of about 
20 percent. Loading of freight cars on the average has shown a sub- 
stantial improvement: For 1946 the average tons loaded per freight 
car used for revenue traflic was 39.6 tons. This was increased to 41.8 
tons in 1953 and to 43.8 tons in 1957. 

Before hearing the witnesses desiring to be heard this morning, I 
wish to place in the record a copy of a statement by Chairman Ken- 
neth H. Tuggle of the Interstate Commerce Commission, Washington, 
D.C. I wish, however, before placing it in the record, to read two or 
three paragraphs from it which I think might prove beneficial at the 
beginning of this hearing. 
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(The statement follows :) 


STATEMENT OF CHAIRMAN KENNETH H. TuGeLe, INTERSTATE COMMERCE 
COMMISSION, WASHINGTON, D.C. 


For some time the Commission has been greatly concerned with the deteriorat- 
ing freight car supply, and the matter has been handled by correspondence and 
conference with the Association of American Railroads. On September 22, 
1958, Commissioner Freas, who was Chairman at that time, addressed a letter 
to Mr. Daniel P. Loomis, president of the Association of American Railroads, 
ealling his attention to the reduction in serviceable freight cars and to the 
heavy increases in bad-order equipment, and requesting that he impress upon 
the members of his board the gravity of the situation. A reply was received 
from President Loomis on October 1, 1958, stating that a copy of Chairman 
Freas’ letter had been sent to the chief executives of all member lines and that 
a copy would be included in the minutes of the board of directors meeting. In 
his letter he indicated that as soon as the loadings justified it, the railroads 
would recall additional forces to put the car fleet in order. 

On October 3, 1958, Chairman Freas replied to Mr. Loomis that he con- 
sidered the freight-car situation more serious than was portrayed in Mr. Loomis’ 
letter, and advised him that reports from our field force indicated that a large 
number of boxcars carried as serviceable were not suitable for even rough 
freight loading and that with the mild increase in loadings in October, there 
were Shortages of cars of several types for loading. He was further advised 
that while minor repairs can, of course, be made quickly, it is too late to start 
major repairs or build new cars when the shortage is upon us; and that in 
the broad interest of the country, as well as in the special interest of the rail- 
roads, positive and vigorous action seemed clearly called for. 

Instead of making an improvement in the bad-order situation, it has steadily 
deteriorated up to the present time; and while reports have been issued by 
the association to the effect that practically all of the major carriers in the 
country have reactivated their car repair programs and have as their objec- 
tive the reduction of their bad-order cars within a reasonable figure, results 
are not in evidence so far. 

Division 3 of the Commission, which has direction over car service matters, 
held an informal conference with Vice President May, of the Association of 
American Railroads, on February 17, at which time the freight-car supply was 
further discussed; and this matter will be handled further with the Associa- 
tion of American Railroads stressing the importance of railroads’ giving im- 
mediate attention to the bad-order situation. 

As of March 1, 1959, there was a total of 157,870 bad-order cars (9.2 percent 
of total ownership) being held awaiting repair by all class I railroads in the 
United States. Broken down as between cars needing heavy repairs (requir- 
ing over 20 man-hours of work) and those needing light repairs (requiring less 
than 20 man-hours of work), 127,448 cars (7.4 percent of total ownership) were 
in need of heavy repairs and 30,427 cars -(1.8 percent of total ownership) were 
in need of light repairs. 

Of the total ownership of 157,870 cars, 89,487 cars or 20.1 percent of total 
ownership of 6 eastern and Allegheny lines were in unserviceable condition. 
The 6 eastern and Allegheny carriers own 25.8 percent of all freight cars, 
with the unserviceable cars representing 56.7 percent of the total unserviceable 
ears being held as of March 1, 1959. 

Eastern district railroads had 29,410 cars or 10.1 percent of total ownership 
in bad-order condition; Allegheny district carriers had 74,089 cars or 22.1 
percent bad-order; Pocahontas district lines had 9,552 cars or 5.4 percent held 
awaiting repair and southern district lines had 13,172 cars or 5.0 percent held 
awaiting repairs. 

All class I railroads in the western district of the United States had a com- 
bined total of 31,647 cars or 4.8 percent of ownership in unserviceable condition. 

The following tabulation shows the eastern and Allegheny carriers reporting 
the majority of bad-order cars, indicating number of bad-order cars being held 
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and percentage of bad-order cars to total ownership of each carrier as of 
March 1, 1959: 
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Cars Percent 
a a oh tS 13, 080 11.6 
es ee OE Nn cc ccncaacckensesmasnbaneceneeneeneanas 3, 572 12.6 
ba eek ee cae a et eter Gaemenes 17, 413 18.3 
NANO UNIO soi cien ba cucknnadweadancktanecdadakeienadddhesasiwad 2, 056 26. 6 
a ek a ee no ok A 44, 885 26.3 
nO es eee eee ee eater 8, 481 28. 5 





Excluding eastern and Allegheny district carriers, other railroads 
in the United States had a bad-order percentage of 5.0 percent on 
March 1, 1959, which is not considered too far out of line. 

The eastern carriers, which have the largest percentage of the bad- 
order cars, have been in financial difficulty for the past year due 
to the decrease in carloadings, and they have reduced all maintenance 
forces to a bare minimum and very little repair work has been done 
to equipment located on their rails. If the bad-order situation on 
these roads could be brought in line with southern and western roads, 
the car situation would not present such a gloomy picture, even though 
orders for new equipment during the year 1958 were mostly for 
specialized equipment. During the months of November, December 
and January, approximately 14,000 new cars were ordered by all 
carriers, which is a considerable improvement over the previous 12 
months. 

However, despite the fact that the excess of replacements over 
retirements amounted to 43,592 cars in 1957, in 1958 retirements ex- 
ceeded replacements by 23,050 cars, and during the first 2 months of 
1959, retirements have exceeded replacements by 4,098 cars. 

The Commission does not have authority to require railroads to 
purchase freight equipment, and neither does it have authority to 
prescribe rules and regulations for maintenance of freight equip- 
ment. However, we will continue to bring the matter forcefully to 
the attention of the railroads in an effort to improve the present 
situation. 

I respectfully refer you to legislative recommendation No. 1 con- 
tained in the 72d Annual Report of the Interstate Commerce Commis- 
sion for the fiscal year ended June 30, 1958, pages 135-186, recom- 
mending legislation designed to improve the car supply. The recom- 
mendation reads as follows: 

We recommend (a) that section 1(15) be amended so as to authorize the 
Commission to direct the assessment of penalty per diem charges as an aid in 
alleviating shortages of railroad freight cars during periods of emergency or 
threatened emergency, or (0) that section 1(14) be amended so as to authorize 
the Commission to include as a factor in determinjng the amount of per diem 
charge, the earning power or value of the use of the vehicle lost to the owner 
when used or appropriated by others. 

A discussion of the recommendation and reasons for its submission 
are also contained in the report. If enacted, this proposed legisla- 
tion will provide an incentive for individual carriers to own and main- 
tain a freight-car fleet sufficient to protect their requirements rather 
than suffer the penalty of high per diem charges during car shortages 
through the use and holding of tovnien cars on their line due to the 


inadequacy of their car ownerships. 
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Excerpts from “The Role of Shipper Advisory Boards in Trans- 
portation,” address by Commissioner Rupert L. Murphy, Interstate 
Commerce Commission before the Allegheny Regional Advisory 
Board, Pittsburgh, Pa., March 19, 1959: 


On August 1, 1958, with a total ownership by class I railroads of 1,744,459 
freight cars, 1,604,173 were serviceable. The unserviceable ownership amounted 
to 140,286 cars or 8 percent of the total ownership. 

The situation has further deteriorated. On February 1, 1959, the total owner- 
ship of class I railroads had declined to 1,724,095 cars, of which 153,431 or 8.9 
percent were unserviceable, leaving 1,570,664 serviceable cars. This condition 
is further aggravated by the number of retirements which have taken place. 
During the 12-month period ended January 31, 1959, class I railroads retired 
63,707 cars. During the same period the car builders delivered a total of 36,676 
new cars of all types. The number of new cars on order on February 1 totaled 
29,470 cars, 19,000 less than 1 year ago. 

Of the 153,481 unserviceable cars, over 65 percent are owned by carriers in 
the eastern and Allegheny districts. Outside of these districts the other rail- 
roads have unserviceable cars amounting to 4.9 percent. 

On February 1 unserviceable boxcars totaled 7.2 percent of ownership. At 
that time eastern and Allegheny carriers had 13.1 percent of ownership bad-order 
‘compared with 4.3 percent in the southern district and 3.8 percent in all western 
districts; eastern and Allegheny gondola cars totaled 21.1 percent bad-order, 
with 5.9 percent bad-order in the southern district, 5.3 percent in all western 
districts and 12.1 percent for all carriers. Hopper car ownership in eastern 
and Allegheny districts was 21.1 percent unservicable compared with 6.1 per- 
‘cent in the southern district, 5.7 percent in western districts, and 11.0 percent 
for all carriers. 

Senator ScHorrret. I thought it advisable to bring the Interstate 
Commerce Commission’s views to the attention of all of those inter- 
ested in the hearings. 

The first witness listed is Mr. R. J. Crawford, general manager, 
CGF Grain Co., National Bank of Topeka Building, Topeka, Kans. 

Mr. Crawford, will you make yourself at home? We will be very 


glad to hear from you. 


STATEMENT OF RALPH J. CRAWFORD, GENERAL MANAGER, CGF 
GRAIN CO., TOPEKA, KANS. 


Mr. Crawrorp. I am Ralph Crawford, general manager of the CGF 
Grain Co., headquarters at Topeka, Kans. 

The telegram that I received in regard to this hearing stated 15 
minutes for oral testimony. You can rest assured, gentlemen, that 
I will not need that much time. The comments that I have to make, 
of course, represent our position and our views relative to the antici- 
pated boxcar shortage. 

From information that we have received from other industries using 
boxcars and also an item in a recent issue of the Wall Street Journal, 
we could undoubtedly encounter one of the worst boxcar shortages in 
years. Several things have been done in the past year to prevent 
the hardships and burdens to the railroads, country elevators, and 
farmers when the big push of harvest starts. One of these was 
changing maturity date of the wheat and milo —— loan to March 
thus enabling CCC to start movement of their grain at an earlier 

ate. 

CCC mailed to all warehousemen on December 9, 1958, a letter 
advising terminals, subterminals and country elevators of their inten- 
tion to continue movement of CCC-owned grain. Later in December, 
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they mailed a questionnaire to all country warehousemen to be an- 
swered and returned by December 24, 1958. The main subject of 
this questionnaire was to request warehousemen to anticipate as near 
as possible the amount of storage space they would need to handle 
spring takeover of small grains along with some of their needs to 
handle 1959 wheat harvest and to request loading orders for this 
amount of grain to be shipped out of their warehouse if and when 
available space in other areas could be obtained. 

Response from these warehousemen was very gratifying, I am sure, 
to CCC as they started moving their owned inventory from country 
elevators to subterminal and terminal elevators and from these term1- 
nals to Oklahoma and Texas for storage. This movement from coun- 
try elevators was quite heavy through January, February, and March 
of 1959, however, this must be about completed as CCC car arrivals 
have slowed down noticeably. 

Today, April 1, CCC became owners of millions of bushels of wheat 
and milo in this area. By “this area” I refer to Kansas and Nebraska. 
There is a considerable amount of terminal and subterminal storage 
space available to CCC for reconcentration of newly acquired inven- 
tories. Also, new construction being built by the grain industry with 
completion dates probably each week from now until harvest. This 
probably could be made available to CCC. 

At least, I can speak for CGF. I know we will make our space 
available to CCC on completion dates of new construction. This cer- 
tainly would help railroads, country elevators, farmers and terminal 
elevators to handle the 1959 wheat harvest. 

Railroads apparently have a supply of boxcars available in this 
area at the present time for movement of grain. If these boxcars are 
used to move this grain from now until harvest, they probably would 
have a good chance of remaining here for harvest. Many terminals 
in this area could and would give railroads turnaround service. Cars 
that are unloaded each day could be released immediately to the rail- 
roads for reloading of grain. This would mean that cars could make 
several trips from country elevator to terminals before harvest. 

To assist railroads, country elevators, farmers and ourselves, we com- 
pleted installation of a car dump at the Fort Worth elevator in Febru- 
ary of this year and will complete installation of car dumps at our 
Salina and Topeka elevators before this wheat harvest. 

CGF today has available space for immediate shipment to our 
Kansas terminals, which include Wichita, Salina, Topeka, and Atchi- 
son amounting to 24 million bushels and 23 million bushels of new space 
under construction, the first to be completed April 15, May 1, May 15, 
June 1, June 15, and July 1. In Nebraska, we have 2 million bushels 
of space for immediate shipments and new construction of 1414 
million bushels that are scheduled for completion May 1, May 15, 
June 1,and June 15. 

Concluding, we will summarize our views and recommend that 
your department urge CCC to give relief to the country elevator 
now by issuing additional loading orders to them immediately so 
that when wheat harvest arrives and boxcars become short, they will 
be able to handle the harvest by using all boxcars available along 
with empty space provided for them by CCC movement of their 
inventories to terminals. This should provide for a more orderly 
movement of grain at harvest time. 
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Thank you. 

Senator Scnorpren. Thank you, Mr. Crawford. 

I take it, then, that you do not anticipate an acute shortage ? 

Mr. Crawrorp. There probably will be a shortage, but we could 
handle it much better if they would continue movement from now on 
and not wait until the latter part of May and the first part of June to 
move their open inventories. 

Senator ScnorrrPeL. Which has happened heretofore in past years. 

Mr. Crawrorp. Correct. 

Senator Scuorrret. I know that many of us on the Washington 
scene, as well as probably many of the State officials here and the rail- 
road people, have had some complaints drawn to their attention about 
the Commodity Credit Corporation delaying the transfer or the ship- 
ment of much of the grain that they took title to, thereby blocking the 
country elevator source of disposing of the new grain coming in. 

Mr. Crawrorp. That is correct. 

Senator Scnorrren. I remember in other hearings with reference to 
this freight car shortage that was pointed out, and one very practical 
thing has happened as a result of it: They have advanced this date 
as you have indicated in your statement, which was a relatively simple 
thing, administratively, to do, but it has prevented some acute 
shortages. 

Mr. Crawrorp. It certainly has helped very much. It isn’t all 
CCC’s fault. Many country elevators, of course, want to hold that 
grain as long as possible for the earnings. But if there is going to be— 
and it looks like there will be—a terrific boxcar shortage, CCC should 
urge and go right ahead and issue the loading orders regardless. 

Senator Scuorrret. I am glad to hear your frank statement on that, 
because the thing you mentioned there has been brought to our atten- 
tion many times. The country elevator, of course, hasn’t got the great 
storage capacities by reason of being smaller in design. They want 
to retain as much of that earning capacity as possible as long as 
possible. 

Mr. Crawrorp. That is natural. 

Senator Scuorrren. That is only human. 

Mr. Crawrorp. Senator Schoeppel, the railroads are not maintain- 
ing an adequate fleet of cars. The February 20, 1958, report of the 
re Service Division of the Association of American Railroads bears 
this out. 

As reported by class I railroads on boxcars alone, for 12 months 
ending January 31, 1959, they installed 7,472 new boxcars; however, 
for the same 12 months, they retired 22,553 for a loss of 15,081 boxcars. 

Ownership of boxcars as of February 1, 1959, is reported as 721,730. 
However, 51,813 were held awaiting repairs, leaving a net serviceable 
ies of 669,917. This is a decrease of 30,969 boxcars from February 1, 

In this connection, we concur in a resolution passed by the National 
Association of Shippers Advisory Board and the Tran Mini 


Kansas Shippers Board and forwarded to the president of the Associa- 
tion of American Railroads. The resolution is as follows: 
1. That a minimum of 10,000 new cars per month be placed in rail- 
road ownership. ) 
2. That the total ownership be set at a goal of 2 million freight 
cars to be readied within a period of 5 years, 
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3. That the bad-order situation be held to 3 percent of total owner- 
ship. 

4, That the railroads adopt a program to be made effective at once 
to upgrade all serviceable cars requiring any degree of repair so as to 
provide maximum utilization of railroad equipment and railroad 
service. ’ : 

Shippers and receivers should do everything in their power to expe- 
dite loading and unloading of cars. 

Receivers should see to it that cars they release are cleaned of debris 
so cars can be sent for loading immediately without going to cleaning 
or rip tracks. In this connection, our company is going to great 
expense to install car dumpers. This will greatly reduce car-deten- 
tion time at our elevators. 

Another matter that will greatly affect the national car supply is 
the proposal of certain of the western railroads to change the demur- 
rage tariffs to allow 15 days’ free time on cars of lumber and forest 
products. ; 

Here is a quotation from remarks made by Mr. G. H. Shafer, gen- 
eral traffic manager, Weyerhaeuser Sales Co., St. Paul, Minn., as taken 
from the printed proceedings of the February 1959 meeting of the 
National Association of Shippers Advisory Boards: 

If I had 30 minutes here, which I do not have, I think I could call your atten- 
tion with some force to a situation which is very dangerous to the car supply of 
this Nation; and I should like for all of the users of boxcars to know that there 
is a group of midwestern and western railroads that are conniving, if you please, 
and conspiring, probably with a certain group of shippers to deliberately delay 
for lond periods of time, loaded cars in transit and that product is lumber and 
forest products, of which we are shippers. 

We do not indulge in the practice and we do not condone it. The matter is 
now before a Federal court, and it is also before the Interstate Commerce Com- 
mission, but in my opinion the correct way and the right way to straighten out 
this situation is for these railroads which are actively soliciting this sort of thing 
to stop it, and it should be stopped immediately, and I think they deserve cen- 
sure for indulging in these practices. 

I am sure that the shippers of other products in boxcars will be just as badly 
injured as the rest of the lumber shippers who do not indulge in this practice. 
I think it is a matter that your department should inquire into promptly. Un- 
less this situation is corrected and corrected quickly, I fear that there is going 
to be some very drastic action taken. And certainly there are a good many 
of us who can no longer listen to the pleas of carriers to handle equipment effi- 
ciently as long as they indulge in these practices themselves. 


The Trans-Missouri Kansas Shippers Board in its March meeting 
took action to oppose this change. 

It is absolutely ridiculous for any of the railroads to tie up cars 
for long periods of time when they are already faced with a shortage. 

Senator ScHorrret. Does counsel have any questions? 

Mr. Barron. Mr. Crawford, you talk shout additional orders to 
be issued by the CCC. In what magnitude would you have those 
orders issued? What amount of grain would be involved ? 

Mr. Crawrorp. I don’t know. I couldn’t tell for sure. But the 
last figures, which are not actual because it would be difficult for 
anybody to keep a running inventory of the CCC-owned grain, the 
last figures I have, if I recall, indicate that today they became owners 
of approximately 225 million bushels of wheat and, I suppose, nearly 
a hundred million bushels of milo in the State of Kansas. In issuing 
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‘loading orders, of course, they would have to separate it all around 


to everybody that would accept them and ship to these terminals that. 
can handle it now. 

Mr. Barron. It is some administrative judgment, in other words, 
that you would like to see made? 

Mr. Crawrorp. Yes; in other words, not wait until harvesttime 
‘and use the boxcars to move it at that time. 

Mr. Barron. One thing more. You talked about the car dumpers 
that you people have. I understand they are quite timesaving and 
quite efficient. Would you describe for us, briefly, how they work? 
.. Mr, Crawrorv. They will increase the efficiency of the elevator very 
nearly a hundred percent. In other words, it is a mechanism that 
costs over a hundred thousand dollars, installed. At Fort Worth we 
were unloading approximately 325 cars in six 11-hour days; 3 weeks 
‘ago we unloaded 654 cars in six 11-hour days. 

Mr. Barron. It takes a car and literally shakes it ? 

Mr. Crawrorp. That is right. 

Mr. Barton. Senator, that is all that I have. 

Senator Scnorprent. Thank you, Mr. Crawford. 

Mr. Crawrorp. Thank you. 

Senator ScHorrren. The next witness is Mr. W. C. Nichols, traffic 
manager, Morrison Grain Co., Inc., Salina, Kans., representing Kan- 
sas Grain & Feed Dealers Association, 609 Wiley Building, Hutchin- 
son, Kans. 


STATEMENT OF W. C. NICHOLS, TRAFFIC MANAGER, MORRISON 
GRAIN CO0., INC., SALINA, KANS., REPRESENTING KANSAS GRAIN 
& FEED DEALERS ASSOCIATION, HUTCHINSON, KANS. 


Mr. Nicuots. I regret to tell you that my secretary failed to give 
me extra copies of my statement. 

Senator Scuorpret. That is all right. 

Mr. Nicuots. I am W. C. Nichols, traffic manager of the Morrison 
Grain Co., Inc., and affiliated companies. Our general offices are in 
Salina, Kans. 

For the record, I might list the companies with which I am asso- 
ciated, and I might add here that our primary function is the storage 
of grain and the merchandising of the portion which the producer 
desires to sell in lieu of Government loan privileges. The licensed 
companies are: 

Morris Grain Co., Inc. : Capacity, 11,320,000 bushels. 
¥ Loyd Morrison Partnership, Sraclan: Kans.: Capacity, 2,410,000 

ushels. 


‘ ao d Morrison Partnership, Tonkawa, Okla.: Capacity, 880,000 
ushels, 

Mountain View Grain & Feed Co., Colorado Springs, Colo.: Ca- 
pacity, 160,000 bushels. 

Morrison Grain & Storage Co., Dundee, Kans.: Capacity, 1,400,- 
000 bushels. 

Our total capacity, which we operate at this time, is 16,170,000 
bushels—all of which is full at this time, I might add. 

We also have an affiliate company located at Hastings, Nebr., 


operated as the Morrison-Quirk Grain Corp., with a total capacity 
of 18 million bushels. 
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In addition to representing the above firms, I am authorized to 
speak in behalf of the Kansas Grain & Feed Dealers Association. 

might add, however, that the above organization may not neces- 
sarily concur in all of the opinions I may express. 

My transportation experience began October 1, 1917, when I joined 
the Santa Fe Railway. Since that time, I have been in touch with 
transportation problems almost continuously. Significantly 1917 
was the beginning of Government operation of the railroads as a re- 
sult of World War I; and during the reign of Directors Hines and 
McAdoo there was, due to limitations on materials of all kinds, a 
great decline in the quality and quantity of railroad equipment. 

During and after World War I, up to aproximately the middle 
twenties, the predominant boxcar equipment was of the 60,000- to 
80,000-pound-capacity variety. The transition from cars of this ca- 
pacity to 80,000 to 100,000 pounds capacity began in the late twenties, 
and boxcar construction from that point was of the greater capacity. 

Along with the changeover from small- to large-capacity boxcars, 
came the same transition of the harvesting methods; and I speak 
of the binder and header as the main harvesting implements up to 
the early twenties, at which point the harvester combine came into 
general use. 

During the era of the binder and header, the harvest and final 
marketing of the grain took place over an approximate 4-month 
period. This was due to the fact that the grain was first cut and 
stacked in the field where it awaited the custom threshing machine, 
which moved from one farm to the other and the wheat was there- 
fore transported from the thresher; not from all individual farms, 
but only those at which the threshing machine chanced to be in 
operation. 

This, then, was a more orderly method of marketing over a much 
longer period of time. With the advent of the combine came the 
chaotic transportation situation that we have today. 

This situation was actually looked upon, and I am sure erroneously 
so, asacar shortage. Actually, no country elevator at that time was 
capable of accepting and storing the volume of grain offered directly 
from the combine; and, therefore, the storage problem also became 
the car-shortage problem with which we have dealt year after year 
since that time. Obviously there were and are actual car shortages 
at times, but not for long durations. It is during the peak of the 
harvest movement that the small country elevator suffers if he cannot 
get cars in sufficient numbers to keep his doors open. It is that prob- 
lem which the grain trade expects the carriers to solve. 

Beginning in the late forties, the further transition from the 10,000 
to 15,000 bushels typical country-elevator capacity to 50,000 to as high 
~as 500,000 bushels’ capacity made the boxcar situation less acute. 

Even so, the record crops of wheat, sorghum grains, barley, rye, oats, 
and soybeans have been in such volume that elevator facilities have 
been taxed to the limit. 

Please note that I said “facilities” and not “capacity.” In short, the 
immense volume of grain offered for storage and transportation over 
a very short harvest period is such that neither elevator facilities nor 
railroad boxcars are sufficient to handle with the dispatch necessary 
to avoid blocked elevators and consequent losses to the elevator oper- 
ators. 
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To meet the ever-growing demand for storage—and I speak of 
approved storage under the CCC uniform grain storage agreement— 
elevator operators, beginning in the early fifties, embarked upon an 
immense construction program. Millions upon millions of bushels 
of modern concrete elevators were built, along with additional build- 
ings of steel construction. An example may be cited at Salina. 

Beginning in 1952, the total storage capacity in Salina was less than 
8 million bushels. At the present time, it exceeds 55 million bushels. 
It is conceded that this ratio is perhaps not representative of the State 
as a whole, but the total increase in elevator capacity in Kansas alone 
since 1950 is almost beyond comprehension. 

This, then, is the attempt on the part of the grain trade to meet the 
problem. Now, if it is to be solved permanently, then there must be 
a railroad transportation construction program in the shape of box- 
cars. I do not pretend to know the ownership of boxcars of the home 
lines in which we of this territory are primarily concerned. From 
past experience, I am forced to the conclusion that if they were per- 
mitted the use of their equipment during the rush harvest period, and 
with nominal new construction, our problem would be solved. Un- 
happily, this appears to be an impossibility. 

I have drilled on this subject—and when I say “drilled” I think 
sometimes to a point of being a pest, but I still have—over the past 
20 years, even to the point of testifying before the ICC some 13 years 
ago during a car-shortage investigation. 

Some 3 or 4 months later at a meeting in the municipal auditorium 
in Kansas City, I discussed the subject from the speaker’s platform. 
While the response from all in attendance would indicate agreement 
on the position I had taken, nothing along the lines suggested has ever 
been accomplished. 

Simply stated, it is this: Only a few months prior to my testimony 

before the ICC, lines such as the AT, MP, RI, UP, and others in this 
territory had constructed and placed in service hundreds of new box- 
cars constructed especially to transport grain and grain products. I 
call your attention to the word “especially” because to me this actually 
placed this equipment in a special class, much the same as an auto 
car, cement car, et cetera. 
_ This is what happened to the new cars: They were placed in service 
past prior to the harvest and were made available to mills for the 
oading of grain products. I might add here that at that time I was 
traffic manager of the Shellabarger Mill & Elevator Co., and that is 
why I referred to the mills. 

These new cars were indeed a welcome change from the usual run- 
of-the-mill cars ordinarily furnished. They were loaded and billed 
to the eastern consuming territory; and in a very short time they 
were nonexistent in Kansas. Some time later, I chanced to be seated 
beside Mr. Farrington, president of the Rock Island, at lunch in 
Kansas City, and I asked him this question: “When are you going to 
get those new cars back into the territory where they belong?” 

His answer was, “We have had one haul on them up to this time, 
na i doesn’t look like we will have them back in time to do us any 
good. 

That is exactly what happened to at least 90 percent of them. The 
result? Well, the harvest came and the recurring car shortage. 
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Appeals went out to the railroad transportation superintendents 
for cars. In turn, they appealed to the AAR. Wheels were set in 
motion to get cars into the grain territory. 

There is what I have always referred to as a mythical car pool from 
which the AAR draws cars in cases of such emergencies. They placed 
orders for the movement of hundreds of “boxcars” to the grain terri- 
tory through the Chicago, Peoria, St. Louis, and Memphis gateways. 
The response was reasonably prompt; and within 10 days these cars 
were moving into this territory; but, sad to relate, apparently no 
attempt was made to insure that those cars were adaptable for grain 
and grain-products loading, with the result that possibly 70 percent 
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of them could be used with the expenditure of $10 to as high as $50, 


by the shipper for repairs before they were usable. I would not at- 
tempt to state how many empty car-miles these useless rough boxcars 
involved, but the figure would be immense. 

Significantly, and by actual check of our tracks at the mill over a 
30-day period, only 12 percent of the cars placed for our loading were 
of home-line ownership—that is, Missouri Pacific, Rock Island, Union, 
Pacific, or Santa Fe. Eighty-eight percent were made up of eastern- 


lines ownership—New York Central, Pennsylvania, B. & O., Atlantic. 


Coast Line, and so forth—most of which would have been turned 
down under normal conditions. 

My question was and still is, “How could a pool containing thou- 
sands of cars be opened up for the flow of the cars contained therein 
to the western grain territory have been confined to crates of eastern 
ownership, with not a sprinkling of the new cars of western owner- 
ship?” I refer to them as “crates” because actually that is what they 
resemble. 

I think the answer is obvious. These new cars were kept in the 
eastern territory because they were in first-class condition and even 
though they were designed especially for grain and grain-products 
loading, they were used for every type and class of merchandise. 
Yes, when they finally did come back, they were ready for overhauling 
and general repairs. 


I have asked the owners on many occasions why they should tolerate. 
a condition which deprives them and their patrons the use of their. 
own equipment, esrecially designed for their traffic; and the answer. 


always is that the matter is in the hands of the AAR. In other words, 


their membership in the AAR—and I say this advisedly—is more im- 


portant than their own or the welfare of their patrons. 

This, together with the intolerable “featherbedding” rules which 
hinder the efficient operation of all railroads, is the problem which 
management must solve if the so-called car shortage is to be alleviated. 


The failure in many cases to maintain sufficient motive power, or to, 
move cars with dispatch, and many other delays due primarily to. 


union demands, is part and parcel of the overall problem. 

I would summarize the situation thus: The storage capacity is 
sufficient to meet all demands. 

If the carriers are permitted the use of their own equipment, with- 
out regard for deficit lines’ needs and with nominal replacement pro- 
grains, and if railroad management will meet their operating de- 

c 


iencies such as unnecessary delays, lack of power, et cetera, the car. 


shortage will be solved. 
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Thank you. 

Senator Scuorrren. Mr. Nichols, I appreciate that very frank and 

ractical statement. We have heard on many, many occasions that 
in this western area, and certainly in the small grain-producing areas,. 
the rolling stock of new cars put into service are grain-tight cars, as. 
you pointed out. On numerous occasions, too numerous to mention, 
when they make their movement East and Northeast, and some places 
in the South we have been informed, the cars that come back are- 
poor-order cars and not adapted to the grain-shipment type of hauling. 

Mr. Nicnots. Exactly. 

Senator ScHorrret. That has caused a tremendous loss, as you have: 
pointed out. 

Mr. Nicuots. And the shippers, too. 

Senator ScHorpret. The ICC has wrestled with this thing. That 
is one of the reasons I read into the record this morning a statement 
by the Chairman of the Commission that they are suggesting and have: 
suggested some legislative action that would better equip the Com- 
mission to handle some of these things. 

We shall probably have, in later hearings, some of the answers 
by some of the railroads that have utilized in the past much of this- 
western rolling equipment that is adapted to grain, as to the long 
delays in getting back cripples to these areas. 

Mr. Nicuots. I may add, in connection with that, a sepcific case. 

And I refer to these cars as special equipment that oth ba ordered’ 
back as such to the territory for which they are designed. 

I was looking over the yard one day at this particular time when 
I was with the mill, trying to find cars that would keep us operating for 
1 more day. I found a brand new Rand truck automobile car at the 
unloading dock with the Allen attachments which can be followed up- 
into the car, and they had pust unloaded it. 

I went over to the depot and asked the agent if I might not get 
that car. He showed me a wire stating that that car must be returned 
to Flint, Mich., immediately upon being unloaded because it was spe- 
cial equipment. 

Now, what is the difference? We couldn’t load that car because it 
was special equipment. 

Senator ScHorrret. What you are saying, also, is that if that was 
a specially built, designed, and equipped car, and could be recalled, the 
western railroads who built their cars specially equipped to handle 
small grains should have equally had a similar call on that type of car. 

Mr. Nicuoxs. But they don’t seem to think so. I think they have. 

Senator Scuorrret. Let me ask you, Mr. Nichols, in your storage 
capacity relationship here, where do your movements generally go out 
of this area? Of course, it depends on where they are ordered. 

Mr. Nicuots. Predominantly they go to the gulf for export, but in 
the past year we have shipped an awful lot of grain to interior points 
in Oklahoma and Texas. 

There are movements, too, occasionally, on the order of the Com- 
modity Credit Corporation to various mills for the grinding of the 
wheat into flour. That is a minor part of the movement, though. 

I would say, predominantly, it goes for export. 

Senator Scuorpret. Have you experienced, say in the last year, any 
unreasonable car shortages that you would require or demand ? 

42940—59——-2 
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Mr. Nicuots. Not during the past year, no, sir. Of course, the 
car shortage actually does not hit us first. It hits the country elevator, 
and that is where we get the clamor for new cars, for boxcars. of 
course, when they get them loaded and they get them to us, that 
is where our trouble starts, getting them off fl getting them to the 

eld. 

Senator Scuorrret. Are there any questions? 

Mr. Barton. I would like to ask this question: 

In line with what Senator Schoeppel pointed out in line with with 
the ICC recommendation on the assessment of penalty per diem 
charges in order to force the return of freight cars, would you be in 
favor of amending the Interstate Commerce Act to give the ICC this 
authority to assess penalty per diem charges? 

Mr. Nicnots. I think it is the only way to cure it. 

Mr. Barton. You might get the eastern lines to return the cars 
more rapidly rather than paying the extra amount. 

Mr. Nicuots. I don’t think a per diem charge, however large, is 
going to compensate the Santa Fe or the Missouri Pacific for the loss 
of the use of a brandnew boxcar that comes back to them from the 
B. & A. or B. & M. totally worn out. I don’t think a per diem 
charge will do it. But it is the best cure that I know; and I think 
they should do it. 

Mr. Barton. They should physically return the car, rather? 

Mr. Nicuots. Yes; I agree with that. . 

Mr. McE:roy. I presume everybody here has lived his life either 
in the grain business or in transportation, so that a lot of things are 
taken for granted that would not immediately be apparent to a person 
who comes uninitiated to read the record that is being made here. 

It would be well, for the benefit of those people who would be read- 
ing this later, to know how does a grain-type boxcar differ from 
another type boxcar. 

Mr. Nicuots. You go inside a grain-type boxcar, and it is com- 
pletely lined throughout, to the roof almost. Most of them are lined 
to the roof. In addition, you have a grain line painted all the way 
around in the inside of that car showing approximately, for the guid- 
ance of the country elevator, how high he should load that grain so 
as not to exceed the load-carrying capacity. That is a tight lining 
all the way around. 

I don’t know what a normal eastern boxcar is, because I have seen 
so many of them where their linings are broken, holes are all around, 
and maybe holes in the floors. If you saw a grain car, specially 
built for grain, beside a boxcar of that type, you would know that 
it is a very, very tight boxcar and it is built for the transportation 
of grain, built so the grain will not leak out. 

Mr. McEtroy. There are no special features for loading or unload- 
ing in the car itself ? 

r. Nicuoxs. No, sir. 

Mr. McE roy. On this matter of who orders the cars during move- 
ment of the grain, the country elevators order them; you mentioned 
that. If they don’t get the cars, what is the nature of the losses they 
sustain ? 

Mr. Nicuots. Their elevator is blocked. They cannot take in more 
grain than they can ship out. The truck comes in and he drives on 
to the dump; they elevate the front end of these big semipickup 
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trucks; when that dump is filled up and he can’t get it away from 
there and into a boxcar he has to close up. That is where he loses 
his money, if he can’t operate. 

= cExroy. Is that loss backed up on to the grain producer as 
well ? 

Mr. Nicuots. Certainly. I will qualify that. That depends on 
whether he is faced with bad weather, whether he has to pile the grain 
on the ground and suffer a loss in that respect. A lot of loss occurs 
by reason of that. 

' Mr. McExroy. What happens then at the terminals? Do the ter- 
minals have the same kind of problem as the country elevators on 
waiting for cars? 

Mr. Nicuors. The terminal difficulties, I would say, primarily are 
unloading because these cars come in from country elevators in twos 
and threes from each elevator. By the time they get to the subter- 
minal or the terminal—in Salina, for example—we may have 700 or 


“800 cars on the track at one time to unload. 


That is our problem, and that problem is a real problem, because 
if we fail in our function to get these cars unloaded so that they can 
get back out into the territory, we are contributing to a car shortage, 
too, and we avoid that. That is the aim of every subterminal and 
terminal elevator, of course. 

Mr. McE:roy. If a car is not unloaded as fast as you would like to 
unload them all, is there any deterioration of the grain? 

Mr. Nicuors. Not normally; no, sir. It depends on whether or not 
the grain has left the origin with a low moisture content. If it has 
a high moisture content, speaking of wheat in particular, then any 
delaycould cause a big loss, because a car'tends to get musty and sour 
with high moisture content. You can’t avoid it. 

That is about the only thing I would know that might cause a loss. 
There could be other factors. But, by and large, the wheat in normal 
years will come in in good shape, and I would say that a high-moisture 
car would be the exception rather than the rule. 

Mr. McEtroy. That is all that I have, Mr. Chairman. 

Senator Scuorrren. Mr. Barton? 

Mr. Barton. Mr. Nichols, what would you think about increased 
demurrage charges when the boxcars have a tendency to pile up dur- 
ing the harvest season? Do you think that would be of assistance? 

Mr. Nicuors. In answering that, I probably would be considered 


“astaking a selfish attitude about it, but I would say to you, as to the 


grain trade, that everyone with whom we come in contact is very, very 
much interested in getting these cars unloaded. In fact, they work 
to full capacity the clock around to accomplish that. 

I would seriously doubt that the demurrage charge could possibly 
do anything toward getting the cars empty any sooner. I think it 
would be a penalty that they would pay, even though they are going 
at full capacity. 

Mr. Barron. Thank you. 

Senator ScuorpreL. Thank you very much, Mr. Nichols, for your 
statement. 

The next witness is Mr. E. W. Reed, president, the Kansas Milling 
Co., Wichita, Kans., and chairman of transportation committee, 
Millers National Federation, Chicago, II. 
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I might say for the benefit of the record that I have known Mr.. 
Reed for many, many years. In fact, we are almest neighbors where 
we live in Wichita, Kans., at the present time. 

Iam glad to hear from you, Mr. Reed. 


STATEMENT OF E. W. REED, PRESIDENT, THE KANSAS MILLING 
CO., WICHITA, KANS. ; SPEAKING AS CHAIRMAN OF TRANSPORTA- 
TION COMMITTEE, MILLERS NATIONAL FEDERATION, CHICAGO, 
ILL. 


Mr. Reep. Mr. Chairman, my name is Elmer W. Reed, of Wichita, 
Kans. I am here as chairman of the Transportation Committee of the 
Millers National Federation, which is the national federation of the 
flour industry. Its membership represents approximately 85 percent 
of the flour production of the United States. 

I am also going to speak very briefly for the Kansas-Missouri River: 
Mills, in place of Mr. Holloway, who is tied up in another hearing to- 
day and could not be here. He expressed his regret that he would not 
be able to be at this meeting. 

I am not going to go into a great deal of detail with respect to the: 
car situation and that sort of thing—I think it is self-evident to you 
gentlemen and to our industry—down in the Southwest where we are 
talking about wheat and flour movement probably more than any other 
one commodity. 

To our industry, dependent as much as any other industry in the 
country on rail transportation, boxcars for grain movement from the 
country into the terminals and to the mills, and then boxcars for the 
movement of flour and other wheat products from the mills to the con- 
suming areas, are a bottleneck that is crucial, it is one that is more im- 
portant than any other one thing we have to contend with except the- 
matter of freight rates. 

Testimony has been given with respect to the situation created by 
the heavy movement of Commodity Credit Corporation grain. I am 
sure the CCC are fully aware of the seriousness of the situation, but 
here it is the 1st of April and we are still a long way from completing 
the shuffling of presently owned CCC grain that is in country and ter- 
minal locations at this time in spite of the fact that there is a consider- 
able amount of empty space, terminal space, available at this time for: 
the concentration of CCC grain. 

I am not saying that in a tone of criticism of the CCC. I know 
they have a tremendous problem. They have made constructive efforts 
to meet that problem, but they have a long way to go yet if we are 
going to continue to carry our present supplies of grain and not find 
ourselyes in a position when we hit our harvest of having all too much 
of our car supply tied up with CCC grain that has not yet been 
released and available beak in the country where we need the cars. - 


Every year we hit a greater or lesser difficulty in connection with the 
movement of grain from the country points. Concentration in moving 
is such that over a few weeks’ period we handle the wheat crop. While 
we are handling that wheat crop we still have to keep on supplying food 
to the world, we still have to keep on shipping flour, and we have to: 
have class A boxcars for both purposes. And it is a situation that is 
crucial out here. 
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I do not have the solution except additional aid to the railroads, 
mot Government aid necessarily, but turning them loose to the extent 
where they can increase the available supply of equipment for that 
‘purpose. 

One of the things we have run onto out here, in the last 40 years that 
I have been here, has been the thing that has already been referred to, 
the movement of good cars, good equipment, east and not returned. 

I feel, probably, more strongly on this matter of per diem than the 
‘previous witnesses have indicated they felt. The railroads have been 
very prompt to put crucifying penalties on demurrage, but they have 
‘been extremely reluctant to increase those per diem charges to the 
point where the off-line cars will be returned to ownership. 

Essentially, our situation in the Southwest is one that the railroads 
do not have their proper percentage of ownership and are not able 
to accumulate anything in excess of ownership ahead of harvest. So 
I think a realistic per diem, a per diem in relationship to the demurrage 
charges which they assess for delayed unloading, might be a step that 
the railroads themselves could take in that direction. I think that it 
would be helpful. 

Senator Scuorpret. I might add, Mr. Reed, for the benefit of those 
‘who are interested in the record, that within some reasonable limita- 
tions of accuracy we expect to make a request of the western roads 
for the percentage of cars that they have lost command of during 
the last two harvest seasons, or the last three, possibly. We want to 
‘determine for the record as accurately as possible, and in utter fairness 
to all parties concerned, to see if this is increasing or in fact, lessening. 
Because, as you and other previous witnesses pointed out and as others 
will point out, it is a pretty vital thing for us to have in season the type 
-of equipment that will hold grain, and the very type of equipment that 
you have been discussing that will hold and transport the finished 
commodity of grain and fiour. 

Mr. Reep. That is very true, Senator. 

It seems to me it is something that the railroads have been a little 
remiss on in their meeting of it. How far that is tied up in the car 
service section of the AAR, how much is tied up in the interrailroad 
relationship, I am not aware of and I don’t pretend to be. I do know 
that the western roads have a better supply of ownership of the type 
of equipment we need than do the eastern lines. We know when we 
load a car of flour for New York City it is a long time before the Santa 
Fe or the Rock Island sees that car again. 

That is something on which it seems to me that they have gotten 
completely out of balance in the multiplying of the demurrage charges 
without keeping some relationship to the per diem charges. If it is 
more economical for a railroad to pay per diem than to own equip- 
ment, they are not going to own equipment, and that is largely the 
situation that you have today. 

In a statement prepared by Mr. Holloway in connection with the 
boxcar situation for the past 10 years, I will put into the record, if I 
may, the number of cars available, the new cars coming in, the cars 
being retired, speaking strictly of boxcars. 
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Statement of car supply for period 1948-58 








Autoand Turn- 
Autoand| Boxcars | Autoand | box serv-| Boxcars | around 
Year boxears | retired | boxcars | iceable | on order time 
installed owned cars days, all 
cars 
Dec. 31— 
a al ee ee ee 40, 201 29,862 | 729,637 | 697, 527 17, 140 14, 29 
EL iickbetecacknns eee neenatagiuans 15, 668 29, 151 714, 914 671, 127 2, 852 16. 95 
NE opt coer ou aad meccirasweoigaae or intatoenee 21, 888 23, 939 710, 350 684, 676 69, 661 15. 42 
41,714 18, 734 | 733,069 | 699, 080 28, 077 15. 35 
22, 689 19, 954 731, 836 696, 241 6, 620 16. 33 
23, 496 16, 044 731, 957 696, 336 12, 427 16. 26 
12, 327 28, 567 717, 013 679, 432 11, 847 18. 35 
19, 206 21, 284 716, 845 691, 426 72, 336 16. 32 
30 077 22, 072 725, 477 697, 047 4, 288 16. 45 
33, 095 22, 220 736, 442 701, 711 9, 985 17. 52 
8, 775 22,485 | 722,732 | 672,011 10, 050 (1) 





1 Not available. 


Source: 1948-57, Railroad Car Facts, American Car Institute, New York City; 1958, National Transpor- 
tation Situation, No. 157, Association of American Railroads, dated Jan. 20, 1959. 


Mr. Reep. I will only point out one figure on that. “Serviceable 
cars,” 1948 as against 1958, in the fifth column, you will notice 25,000 
less cars of that type reported available—and these are AAR figures— 
in 1958 than in 1948. They have not kept up with the retirement of 
cars of that caliber. That is in the face of a tremendous increase in 
the requirement for transportation. 

I may say, incidentally, gentlemen, that the lack of this equipment 
is also forcing a substantial amount of this grain to the trucks which 
the railroads are so concerned with, and which we as millers and grain 
people are concerned with. 

One thing I would suggest, because I am not going to go into all this 
detail, I would like you, if you will, Senator, to realize the crucial 
nature of the study which you are making to our industry and to the 
whole Southwest. You have before the Congress at this time pro- 
posals of substantially increased expense to the railroads on the trans- 
portation program. This may not be the time to bring that up, 
except for this one thing: You are dealing with a class of labor where 
“featherbedding” is rampant. It is notorious. The railroads have 
not been able to get ahold of it. Their costs have gone up out of all 
reason. They are not able to compete. If we in the milling industry 
were as inefficient in our utilization of labor as the railroads have 
been, and if our costs had been permitted to increase per unit in the 
last 40 years as much as the railroads have permitted theirs to increase, 
there would not be an operating mill in the United States today. Our 
competition won’t permit us to do it. 

We have proposals with a substantial amount of political pressure to 
make vastly increased pension and retirement provisions under the 
Railroad Act at a time when the railroads are having a sufficiently dif- 
ficult time to take care of what they have already got, and it is not a 
class of labor that is mistreated. As one industry that uses railroads 
as much as any other industry, I trust the Congress will be quite re- 








ee gf KN, 


FREIGHT CAR SUPPLY 19 


luctant to go along with adding costs on the carriers until the carriers 
can solve some of their own problems in getting back to where they 
can compete. 

The idea that railroads, with mass transportation, can not compete 
with a truck operating as a truck has to operate from a cost standpoint, 
doesn’t make sense. Those are the things that go into the fact that 
the railroads are screaming for help and how are we going to get addi- 
tional equipment. 

Personally, I don’t like the idea of the Government putting up the 
money for the additional equipment. I would rather see the railroads 
in the position where they can provide their own capital necessary 
for that, and have that equipment so when you want to move freight 
you can move it by railroad and not have to move it by truck. 

Thank you, Senator. 

Senator Scnorrren. Thank you, Mr. Reed, for your presentation 
here this morning. 

Mr. Barton ? 

Mr. Barton. No questions. 

Senator Scnorrren. Mr. McElroy? 

Mr. McExroy. Again for the sake of making the record complete for 
the uninitiated: What month of the year is the shortage of cars first 
felt around here? 

Mr. Reep. Here it is during the harvest season. 

Mr. McExroy. What month is that? 

Mr. Reep. May in Texas and coming on north it is June and July in 
Nebraska, and so forth; and August and September into the Dakotas 
and Montana. That is when we have to move grain. As has been 
pointed out by the previous witness, our present harvesting facilities 
throw that crop at us in a few weeks’ period, whereas when I was your 
age, we had several months to do that job. 

Senator ScHorrren. Thank you, Mr. Reed. 

— Robert Holmes, director of traffic, Kansas Milling Co., Wichita, 
ans. 


STATEMENT OF ROBERT L. HOLMES, DIRECTOR OF TRAFFIC, 
KANSAS MILLING CO., WICHITA, KANS. 


Mr. Houtmes. Mr. Chairman and gentlemen, my name is Robert L. 
Holmes. I am a director of traffic of the Kansas Milling Co., which 
operates flour mills in Kansas at Wichita, about 10,000 hundredweight 
daily capacity; in Mound Ridge, about 1,800 hundredweight. In ad- 
dition to that, we have elevator space of about 314 million bushels at 
Wichita, and some 320,000 bushels at Mound Ridge. 

From these milling points we ship five to six thousand cars a year— 
that is, grain and grain products. We also operate 20-odd country 
elevators at various points in Kansas. 

I thought it might be interesting, so I prepared a statement for the 
past year, and in order to get a full year in, used the calendar year 
rather than a crop year, because the 1958 crop year hasn’t been con- 
cluded. 

(The chart follows :) 
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Mr. Hotmes. My purpose in this was merely to show that the peak 

eriod, when we need boxcars, grain boxcars, at our country elevators 

is in June and July every year. That is the top period. That is 
when the wheat moves. 

There is a lesser peak period, of course, in the fall when the sor- 
ghum grains move, coming to its peak in October. 

Ordinarily at our flour mills we don’t experience too much car 
shortage during the wheat harvest season, the reason of course being 
that that is when the wheat is moving in to these terminal elevators 
and those cars, to a great extent, become available for loading flour. 
Ordinarily, the time when we suffer the most from car shortage, not 
having enough flour cars, is in the fall when the milo is moving, which 
also coincides with the movement of other grains, corn and the wheat 
. in the northern territory, and so forth, which lessens the supply 
of available cars in our territory. 

Fortunately, this last year in our area, we did not experience any 
acute car shortage period. Wemay have had a day or two when things. 
were pretty doggone tight, but we were usually able to get some help 
from our railroad friends and run cars in so we never had to shut the 
mills down. 

Of course, during the June and July period, when we do experience 
times when our country elevators are blocked, then our only recourse 
is to get trucks to haul wheat to keep the elevators open. That is all 
we can do. 

I think the principal difficulty that most of us who have had ex- 
perience in this territory have encountered is the fact that western 
— the good western cars, get blocked in the East and never come 

ack. 

T have been at Wichita for 5 years with Kansas Milling Co. Before 
that I was with another milling organization for some 28 years, located 
here in Kansas City and at Minneapolis and Chicago. 1 was in Min- 
neapolis, for instance, a few years ago as traflic manager for a mill 
there at the time when the SLSF Railroad got those beautiful new 
cars, those Kelly-green cars which you have probably seen running 
around. We loaded some of those cars while I was at the mill. We 
were the first people to load them. It was a beautiful piece of equip- 
ment. 

I left Minneapolis a year or so later, and some of those cars we 
loaded still hadn’t got back from the SLSF for a second load. That 
is the experience of those of us who have been in this territory for 
years, and we can cite many instances of that kind. 

I recall when I was manager for a miller here in Kansas City, 
which was one of the biggest mills here, now dismantled. There used! 
to be a lot of cars come in here, beautiful Canadian cars coming in here 
with newsprint, and newsprint is about as high a type of commodity 
as flour. I think they both rate very high, with class A equipment.. 

We would have loved to have used those cars to load flour out. “No, 
you can’t have them; they have to go out empty.” It was agreement 
with the railroads, with the Canadian railroads, that those cars must 
go back to the newsprint-loading locations. That is all right; that was 
special equipment. 

But it seems to me as a flour shipper and flour loader that the Ameri- 
can railroads could do the same thing with our western fine cars, class 
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A, super class A cars, and we could have some kind of agreement where 
they can’t stay back East and must be returned to the western railroads 
so that we can get to use them more often. 

Senator Scuorrret. Your theory, of course, is that if the railroads 
themselves, say these western roads, with that special type equipment, 
could have some kind of a working arrangement or agreement that 
would be reasonably adhered to because of the specialized type of use, 
there would be no necessity for additional legislation compelling it? 

Mr. Hotes. If they could do it, Senator, with the Canadian rail- 
roads, I don’t see why they can’t do it in their own family. 

Senator ScuorrreL. You pose a good question, and it seems reason- 
able to suppose they could do it. 

Mr. Homes. I don’t, today, have anything to do with the Kansas 
City mill, but I presume the same newsprint movement takes place 
today in Canadian cars as it did for many, many years at least. It 
probably still prevails. 

That is all that I have to say. 

Senator Scuorrret. Mr. Barton? 

Mr. Barton. Mr. Holmes, assuming that the arrangement could be 
made between the western and eastern railroads to return the grain 
cars in the manner in which the Canadian cars have been returned, 
what suggestions would you have ? 

Mr. Homes. I subscribe to the statements made by previous wit- 
nesses that the per diem charges at least should be increased enough 
to impose more of a penalty on the eastern railroads who in time of 
car shortage will always be found to have a greater percentage of box- 
cars at least on line than they own. 

Mr. Barton. You would favor an amendment to make that change? 

Mr. Horners. If it can’t be done voluntarily—and apparently the 
railroads are very reluctant to increase the per diem charges volun- 
tarily—it looks like it would have to be legislation. I don’t like to 
have government interference in that or in a lot of other things. I 
think that it should be done voluntarily by the industry. 

Mr. Barron. You want some arrangement whereby the western 
roads could get their grain cars back. 

Mr. Hotmes. That is what I am concerned about; not the increased 
money that they might get at 50 or 60 cents a car from increased per 
diem ; that doesn’t mean anything. 

Mr. Barron. Thank you, Mr. Holmes. 

(The matter referred to is as follows:) 

ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D.C., April 7, 1959. 





Mr. FRANK BARTON, 
Transportation Counsel, Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 

Dear Mr. BARTON: In accordance with conversation today I am sending you 
copy of one of our circular letters to railroads about the U.S. customs regula- 
tions relating to freight cars which come into the United States from foreign 
countries. 

You will note the regulations provide that after being made empty such cars 
may be utilized in this country only for traffic the movement of which is “rea- 
sonably incidental” to the prompt return of the car to the foreign country. The 
Customs Department agreed with us many years ago that if Canadian cars were 
handled in accordance with our car-service rules they would consider that 
handling to be reasonably incidental to prompt return. Actually, to conform 
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with car-service rules a railroad has to so load a car that when it is released 
it will be either in possession of the owner or nearer to his rails than it is at 
the point where loaded. 


Yours very truly, R.E.C 
. E. CrarK. 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D.C., August 7, 1950. 
Personal 
To Transportation Officers: 

Attached as a matter of information are copies of an exchange of letters 
between Mr. James H. Moyle, who was then Commissioner of Customs, and the 
late Mr. Pelley. These letters are dated in 1937 but they outline the present 
situation with respect to the customs regulations covering the use of Canadian 
ears in the United States. 

The subject is important and it is called to your attention at this time with 
the thought that it may be advisable to be sure that all employees concerned in 
the handling of cars are aware of the requirements of Customs Regulations. 
There are a great many employees now in service who were not in position to be 
familiar with the matter in 1937 and they should be informed. 


Yours very truly, 6 
A. H. GAss. 


NOVEMBER 13, 1937. 
Mr. H. J. Moy Le, 
Commissioner of Customs, Treasury Department, 
Bureau of Customs, Washington, D.C. 

Dear Mr. Moyte. This will acknowledge receipt of your letter of November 9, 
file 61700, concerning the Customs Regulations with respect to handling of 
Canadian-owned freight cars in the United States. 

The car service division of this association has been following with various 
railroads for several years the question of compliance with these regulations. 

In accordance with your suggestion we will again call the matter to the 
attention of all of the railroads, and in addition will put before them all cases 
of possible handling of cars contrary to the regulations which may come to the 
attention of our representatives when checking railroad records. 

I thank you for bringing this matter to our attention. 

Very truly yours, 
J. J. PELLEY. 


WASHINGTON, D.C., November 9, 1937 
File 61700 
Mr. J. J. PELLEY, 
President, Association of American Railroads, 
Transportation Building, Washington, D.C. 

Sm: Attached is an extract from the Customs Regulations of 1937, in which 
there are set forth the circumstances necessitating entry and payment of duties 
on foreign locomotives and other railroad equipment, as well as conditions 
wherein such requirement does not arise. 

A recent investigation discloses the use of Canadian freight cars in domestic 
traffic by certain American railroads without due regard to whether such use 
was reasonably incidental to their economical and prompt return to Canada. As 
will be noted from the regulations, foreign equipment used under such circum- 
stances is subject to seizure and forfeiture as having been imported contrary 
to law. 

The rule that the use of foreign equipment in domestic traffic must be reason- 
ably incidental to its economical and prompt return does not necessarily imply 
that the entire return movement must be in the general direction of the foreign 
country and involve no backward haul. Situations may arise where lateral and 
even backward hauls are permissible. For example, a car may be moved locally, 
either empty or loaded in an opposite direction from Canada, or delivered to a 
short line or a switching railroad if to be loaded for delivery in Canada or to 
a point in the direction of Canada via usual routes. 
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In the application of the rule, the primary question for consideration is. 
whether the car is to be used in domestic traffic without regard to its return to 
the foreign country, thereby displacing American equipment, or whether the sole 
purpose of the movement is directed to traffic that is reasonably incidental to its 
economical and prompt return. That purpose must be present in every operation 
of the equipment after reaching its final inward destination. 

The matter of failing to comply with the regulations was brought to the atten- 
tion of one of the railroad companies concerned, and the following paragraphs 
are quoted from its reply: 

“At our conference some discussion was had regarding this company’s respon- 
sibility for return of Canadian equipment that it received at Canadian junction 
points but delivered to another U.S. carrier to permit shipment to move through 
to billed destination. While, as I stated before, we will use every effort to 
handle Canadian equipment in accordance with all the regulations, it appears 
to me that this question is one that must involve most of the U.S. carriers, as 
Canadian equipment enters the United States at many different junction points 
with numerous railroads and probably moves over two or more lines before 
shipment reaches its destination. 

“If a condition has developed where U.S. carriers in general are not comply- 
ing with customs regulations in regard to handling Canadian equipment, may 
I suggest that perhaps the Department could correct the condition of which 
you complain by handling the matter through Mr. J. J. Pelley, president Associ- 
ation of American Railroads, Transportation Building, Washington, D.C.” 

The foregoing suggestion explains why this letter is addressed to you. It 
would be greatly appreciated if this matter is brought to the attention of the 
railroad companies with request that their earnest cooperation be extended to 
insure a full compliance with the customs regulations. 

Very truly yours, 
JAMES H. MoyLe, 
Commissioner of Customs. 


Excerpt FRoM U.S. CustoMs REGULATIONS OF 1937 


ArT. 231. Locomotives—Railroad equipment—When entry required. (a). 
Foreign locomotives or other foreign railroad equipment in use on a continuous 
route, crossing the boundary into the United States, may be admitted without 
entry or the payment of duty to proceed to and return from the end of the 
run, i.e., in the case of locomotives, the last place to which the locomotive takes 
the inbound train by a continuous haul, and in the case of other equipment, 
the place of complete unloading. Unless formally entered and cleared through 
customs in the United States, such locomotives or other equipment shall not 
be used on the inward trip otherwise than in connection with the continucus 
run. On the return trip the locomotives may be used only in connection with 
through trains crossing the boundary, but the other equipment may be used 
in such trains or for such local traffic as is reasonably incidental to its eco- 
nomical and prompt return to the country from whence it entered the United 
States. Empty foreign railroad cars may enter the United States without 
formal entry to be loaded only if the passengers or goods are to be transported 
directly to or through the country from which the cars entered the United 
States. Customs officers will seize any locomotive or other railroad equipment 
used in violation of this regulation as being imported contrary to law. 


Senator Scnorrret. Thank you, Mr. Holmes. 

The next witness is Mr. George Ross, traffic manager, Missouri 
Farmers Association, Columbia, Mo. 

Mr. Ross, you may proceed. I note you have a prepared statement. 


STATEMENT OF GEORGE ROSS, TRAFFIC MANAGER, MISSOURI 
FARMERS ASSOCIATION, COLUMBIA, MO. 


Mr. Ross. The Missouri Farmers Association, Inc., with offices at 
201 South Seventh Street, Columbia, Mo., represents 125 country ele- 
vators throughout the State of Missouri. These country elevators 
are buying their farmer members wheat at harvest time and shipping 
it to the terminal grain markets throughout the Midwest. 
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The greater part of the movement is by rail. However, motortrucks 
are accounting for an ever-increasing portion of this traffic. The ini- 
tial movement is in most instances either to Kansas City or St. Louis. 

The Missouri Department of Agriculture’s winter wheat report 
dated December 1, 1958, estimates the acreage planted for the 1959 
harvest at 1,756,000 acres compared with 1,688,000 acres planted a year 
ago. This represents an increase of 68,000 acres for the 1959 wheat 
harvest. The report goes further and describes the condition of the 
wheat crop as excellent in all districts and the same situation prevails 
as of April 1. For 1959 wheat harvest in Missouri should amount to 
approximately 40,388,000 bushels. 

The needs of the Missouri Farmers Association, Inc., are as follows: 





Estimate of 








number of 
Railroad Number of | cars needed 
elevators to handle 
1959 wheat 
harvest ! 
Gen) WRU fe Nee I oon sent isa doe se wancecnanasucesewaenaeneees 24 1, 316 
ene bP SNDOINOO TES OU en oe ec cain dacncsdouonesndeseeeceseeee 21 876 
Guieago, suruneton &@ Quraiey Fi. C0: 5. oe nase nn cnn nose caseeges £ 19 627 
MI PUNE OR 0 ed cb bank naa newtowednsseuendbeuattacewedddd cance 18 1, 042 
ered. Fee: DOIeI) Ge PRIe NOs Oo occa noncccdnnanassccncesuwacnecescd 18 490 
oti, Da Wedre r @Y SEN, 0) onan cones odcaneseecesasssndcsceeee 9 394 
EGti aria b OFAN Boras Obst cccascvdtiscacesccnsccniascccsceenccashad- 688 


9 

Chicago Great Western Ry. Co 2 
Atchison, Topeka & Santa Fe Ry. Co__------ sscietictte SS Mee ce 1 tr sane ae tana 2 39 

1 

1 

1 


y , 
Chicago, Milwaukee, St. Paul & Pacific RR. Co... -..--.------------------- 


Kansas City Southern Ry. Co 
St. Louis Southwestern Ry. Co 





1 Estimate of cars determined from previous wheat surveys and record of actual shipments. 


We will not elaborate on that to any greater degree, other than 
to say that in past wheat shipping seasons our most serious problems 
as far as car shortages are concerned have of course been with the rail- 
roads that are expected to furnish the greatest number of cars. 

The Missouri Pacific, for example, we figure we will need 1,316 
cars at our 24 country elevators. The Wabash, the Burlington, G. M. 
& O.—they have always had a few problems as far as being able to 
furnish us with the number of cars that we have needed to handle 
our grain. 

Everyone is familiar with the improved harvesting methods that 
have concentrated the harvest season into a matter of days rather than 
weeks such as was the case before these improvements came about. 

Very few of our country eievators have sufficient capacity to re- 
ceive all of the wheat from their trade territory without makin 
shipments during the harvest season. Consequently, the heavy deman 
for grain cars is concentrated timewise in about the same proportion 
as the harvest. 

The average storage capacity of the 125 MFA country elevators is 
approximately 38,000 bushels. This ranges from a low of 3,000 bushels 
to a high of 320,000 bushels. Some of our elevators with less than 
— — capacity are handling 40 to 50 carloads of wheat each 

arvest. 

The 38,000-bushel average capacity is further lessened because, 
generally speaking, conditions in Missouri will not allow an elevator 
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to fill to its entire capacity. Enough room must be kept open in which 
to move the wheat between bins in order to maintain grade and quality 
in the event that several days elapse before grain cars are furnished 
for loading. 

When railroads are unable to furnish grain cars many elevators with 
limited storage capacity are forced to shut down or to call in motor 
trucks to provide transportation and thus make operating room. A 
few such instances that occurred during recent wheat harvests are as 
follows: 

Centerview, Mo., Missouri Pacific, unable to get cars, trucked 3,000 
bushels. 

Stanberry, Mo., Wabash, unable to get cars, equivalent of 70 cars 
moved by truck. 

Pattonsburg, Mo., Wabash, unable to get cars, loaded _90 trailers. 

Albany, Mo., CBQ, unable to get cars, loaded 50 trailers. 

Senator ScHorpreL. How much would an average trailer hold? 

Mr. Ross. I would think around 500 or 600 bushels. 

Now that we have made known our needs, we offer the following 
suggestions for consideration as possible aids to alleviate the antici- 
pated car shortage. 

1. Increase the per diem charge. This would tend to return cars 
to their owner and discourage some roads from using foreign cars 
rather than conduct their own car-repair program. 

2. Appeal to all carriers to step up their car-repair programs. Put 
it on a 7-day week if necessary in order to condition cars for grain 
and other high-class loading. 

3. Railroads should build more new boxcars. They are retiring 
cars more rapidly than are being replaced. Such action would have 
no effect on car supply relating to 1959 wheat harvest but we need to 
look beyond immediate view. Again this relates to the present per 
diem of $2.75. To build a new boxcar today cost approximately 
$8,700. It is highly possible that it.is more economical to rent another 
road car than to build one of your own at this figure. One thing is 
certain, this $2.75 doesn’t stimulate new-car construction. 

4, Approach the railroads as to assigning covered hopper equipment 
to supplement the boxcar supply for several weeks during harvest. 
This type of equipment can be used with certain limitations. 

Senator, we are certainly grateful to you and your colleagues for 
providing this opportunity to express our views. 

Senator Scnorrret. Thank you, Mr. Ross. 

Mr. Ross, I would like to ask you, since you are testifying here as 
one who is interested in and familiar with the smaller grain elevator 
chains or groups, when you get these eastern cars, or say, cars in bad 
order—and we refer to it by saying that you have to cooper these 
cars u 

Mr. Ross. Yes, sir. 

Senator Scuorrret. About how much time have you found it takes 
to cooper up the average car and what does it actually cost you per car? 

Mr. Ross. I doubt if I could give you any factual figures. As an 
example, at Albany, Mo., the exchange manager at that facility 
usually ships around 100 or 125 cars of wheat each year. And the 
cars that are furnished him are not classified as grain cars in many 
instances; they are merchandise cars, which means they do take 
considerable work. 
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He has employed a carpenter to work for him, and that is all the 
man does is just fix these cars up so that they have a reasonable chance 
of transporting his grain to market without loss. 

I would say that, in talking with the manager at Albany, he prob- 
ably on some cars would spend as high as 2 hours labor plus $10 or $12 
material getting the cars suitable for holding grain. This would be 
true of other railroads. It is not just the Burlington that is serving 
Albany that are in this same situation, but it would be true of the 
Missouri Pacific, the Wabash, Katy, or any of the others that we are 
depending upon for transportation. 

Senator Scnorrret. The reason why putting these cars in shape is 
such a necessity is because of questions as to who suffers the loss of 
that grain as it goes into the terminal market if cars are improperly 
coopered up and taken care of. 

Then you have an argument a to whether the railroads are responsi- 
ble or whether you have improperly coopered up the cars that you 
accepted in that condition. 

Mr. Ross. You are correct. And if you do file a claim for the loss, 
it is always settled on a compromise basis and the exchange manager 
doesn’t feel that he got what he is entitled to, and the railroads per- 
haps feel that they paid more than they wanted to. 

Senator ScnorrreL. Has your experience been that the cars that 
you get in bad order are cars other than are actually on your railroad 
lines that serve your areas? Are they from the eastern roads or other 
railroads operating in other areas than in, generally speaking, the 
grain areas ? 

Mr. Ross. I am recalling comments that we have heard from our 
different grain elevator managers. They are reluctant to see eastern 
railroad equipment set for grain loading because they know that it 
takes a large amount of time and material in order to condition the 
car properly. 

Senator ScuorpreL. Thank you very much, Mr. Ross. 

Mr. Barton ? 

Mr. Barron. Mr. Ross, I notice that you have a rather interesting 
four-point program here, what you call “possible aids to alleviate the 
anticipated car shortage.” I notice each one of the four points is 
something for the railroads to do. I wonder if you have anything to 
add here that the shippers might do in order to help alleviate any an- 
ticipated car shortage. 

Mr. Ross. Yes. We realize that this simply places the burden on the 
railroad, starting out with our comment about the harvest methods 
being improved and concentrating the harvest season over a much 
fewer days. What is good for another person is someone else’s prob- 
lem, the railroads in this case. 

As far as the Missouri Farmers Association is concerned, we do take 
an active and agressive part in seeing that our exchanges and our 
different divisions, our planned foods division, who are receiving in- 
bound shipments of fencing, nails, roofing, materials, potash, and so 
on, that they unload the cars promptly, get them out, clean them, don’t 
delay them. We like demurrage about as well as we do the plague. 
We haven’t any use for it. 

Mr. Barron. You stated that increasing the per diem charge would 
encourage the return of the cars to their owning lines, and that is what 
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helped the western roads. Do you think that increased demurrage 
charges would have a tendency to have that same effect as far as the 
shippers are concerned ? 

r. Ross. It is possible that it would. I think only experience 
would give you the answer to it. 

Mr. Barron. Thank you. 

Senator Scuorrren. Mr. McElroy ? 

Mr. McE troy. I have no questions, Mr. Chairman. 

Senator ScHorrret. Thank you very much, Mr. Ross. I appreciate 
your appearing here, your elevator group. 

Mr. Ross. Thank you. 

Senator Scuorpret. The next gentleman I have had the privilege 
of knowing for a good many years: Mr. Walter R. Scott, executive 
vice president, the Board of Trade of Kansas City, Mo. 

We are glad to have you here to testify. 


STATEMENT OF WALTER R. SCOTT, EXECUTIVE VICE PRESIDENT 
AND TRANSPORTATION COMMISSIONER, THE BOARD OF TRADE 
OF KANSAS CITY, MO., KANSAS CITY, MO. 


Mr. Scorr. If Your Honor please, we were admonished not to ex- 
ceed 15 minutes. 

_Senator Scuorrren. Don’t you worry about the 15-minute limita- 
tion. 

Mr. Scorr. Perhaps you would rather have me file this. 

Senator ScHorrret. You go ahead and make your presentation, 
Walter. I am always glad to hear from you. We are running a lit- 
tle ahead of schedule this morning. 

Mr. Scorr. My name is Walter R. Scott, a resident of Kansas City, 
Mo. I am executive vice president and transportation commissioner 
of the Board of Trade of Kansas City, Mo., and have been associated 
with that organization since 1920. As transportation commissioner, I 
am in charge of the interests of the board of trade and its members 
in transportation matters. 

The Board of Trade of Kansas City, Mo., is a voluntary, nonprofit 
association of dealers in grain and grain products, flour millers, feed 
manufacturers, and grain processors in the terminal district of Kan- 
sas City, Mo., and Kansas City, Kans. Kansas City is one of the 
major grain markets and has an aggregate grain-storage capacity of 
93,754,000 bushels distributed over 19 elevators, 6 mills, and 5 process- 
ing plants. 

These industries are large users of railway transportation service 
and, therefore, have a vital interest in the ability of the railroads to 
supply the necessary equipment for the transportation of grain to 
their plants and grain and its products thence. Indicative of the 
size of the operations involved are the statistics of grain receipts 
amounting to 93,157 cars and shipments of 101,756 cars in the year 
1958. 

Grain is handled in bulk and for its transportation boxcars are 
generally employed, but covered hopper-bottom cars are used for this 
transportation to some extent. 

Shortages of boxcars have been a recurring problem of the grain 
trade for many years. I came to the market in 1920, and my first as- 
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signment was to endeavor to secure relief from a severe car shortage 
that was then handicaping the movement of grain, and in virtually 
every year since that time I have been involved with this problem. 

Wheat is the most important grain handled in the Kansas City mar- 
ket. In 1958 wheat accounted for 53 percent of the total receipts of all 
grains. Kansas City is the gateway for the movement of crops of 
‘wheat from Kansas, Nebraska, and Colorado, which are preeminently 
wheat States. 

The character of the movement of the wheat crop to market has 
changed over the years. Originally, wheat was harvested by reaper, 
the wheat straw being bound in bundles and stored in stacks awaiting 
the arrival of itinerant threshers. This process resulted in spacing 
out the movement of the wheat after harvest. The invention of the 
combine harvester-thresher changed the character of this movement 
radically, the grain being threshed in the field and ready at once for 
marketing. 

The eventual general use of the combine caused a flood of wheat to 
be shipped to the markets within a few weeks instead of being spaced 
over several months as formerly. This flood of wheat at and after 
harvest time presented an acute problem to the railroads in satisfying 
the demand for boxcars in the wheatfields. More recently, however, 
the character of the movement has again changed due to the opera- 
tion of the Government price-support programs. 

As is well known, the price-support program has for a number of 
years offered the farmer by loan or by direct purchase agreement a 
price substantially higher than the prevailing market price of wheat. 
As more and more farmers came within the program, the stimulus 
provided by this support price has resulted in greater and greater 
amounts going under the loan. In order to take advantage of the 
program, farmers must store the wheat either on the farm or in com- 
mercial storage, and the result is that very large quantities of wheat 
remain on the farm after harvest, and still larger quantities are 
lodged with country-elevator dealers for storage, thus reducing the 
pressure for transportation services which was felt in earlier years. 
Statistics indicate a large amount of grain held back in the country 
by reason of this program. 

The following statement shows the reported stocks of wheat in all 
positions in the State of Kansas for the years shown, on October 1, 
after the main harvest movement had occurred. This is the reported 
wheat stock in the State of Kansas: 


Bushels 
Se ca Ia he 36, 174, 000 
SN sah es city ca se a a og wa na cc rca aca cara cl ee 115, 096, 000 
OU eae a castle a a a ee eae eee 304, 760, 000 
eae SE St OE Se ee A Se ek A on eee eee 262, 951, 000 
Be Be Diaictisnihstcnsitinaiclbecsititnnttabdiitentabihtdedeiatebasbiutianaaldclsnl 416, 259, 000 


Further statistical evidence of the changed condition is provided 
by the statistics of available storage facilities within the State of 
Kansas. The farm storage capacity has increased as indicated in the 
following statement : 


Bushels 
Tie kd atch st cto ad taeda eee te te Seen soe eee 75, 471, 000 
ae ea al ig ie a 307, 541, 000 
IOI acti hh a ain aces at ic ca No Nas Nese rect ee 390, 000, 000 
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The commercial storage, that is, in State licensed country, sub- 
terminal and terminal elevators, has increased as shown below: 


FREIGHT CAR SUPPLY 





Bushels 
a a rr gr aa a ee, 39, 117, 700 
a a a ee 75, 5384, 876 
a a a i ac a 88, 950, 000 
ca aa ate te en ise a a te 504, 033, 000 


In addition to the State licensed capacity in 1958 shown above, 
there is an additional capacity of 148,337,000 bushels licensed under 
the U.S. Warehouse Act. 

The holding of wheat in country elevators as described above is, 
of course, reflected in the receipts of grain in the Kansas City market. 
The following statement shows the extent to which the movement 


2 r 5 ~\e 
into the Kansas City market has been reduced : 


Receipts of wheat in Kansas City market from all sources in the harvest peak, 
1947-58 


{In bushels] 





Production 
Crop June July August Total of wheat 
in Kansas 


6, 876, 000 | 57,096,000 | 32, 472,000 | 96, 444,000 | 286, 702, 000 
13, 408, 200 | 54, 302, 400 | 18, 766,800 | 86,477, 400 | 231, 353, 000 
16, 372, 800 | 30,598,200 | 8, 148,600 | 55,119, 600 | 164, 208, 000 
13, 865, 400 | 29, 847,600 | 14,949,000 | 58, 662,000 | 178, 060, 000 

5, 373, 000 | 15,537,600 | 23, 364,000 | 44,274, 600 | 126, 113, 000 
28, 841, 400 | 38,401,200 | 9,594,000 | 76,836, 600 | 307, 629. 000 
23, 365, 800 | 27, 678, 600 104, 600 | 58,149,000 | 144, 622, 000 
18, 813, 600 | 26, 647, 200 197, 200 | 53,658,000 | 176, 208, 000 
15, 163.300 | 34, 131, 600 594,000 | 58,888,900 | 128, 328, 000 
20, 880,000 | 29, 919, 600 798, 600 | 57,598,200 | 143, 282, 000 

3, 475, 800 | 31, 199, 400 451, 800 | 44,127,000 | 100, 111, 000 

8, 623, 800 | 30, 187, 800 655, 200 | 48, 466, 800 | 291, 252, 000 


LDAP LOMRN 








From the foregoing it will be observed that the afterharvest re- 

ceipts in the last 2 years, 1957-58, were only about half those of 
1947-48. 

Obviously the transportation situation has been eased tremendously 
by the Government loan program, and, as a result, there have been 
recently no acute car shortages, and the complaints of shortage of 
cars that have been received are of a temporary or local nature, as 
contrasted to the conditions of 10 years ago. 

Senator Scnorrret. Mr. Scott, that would be primarily the case 
now, with the country line elev: ,tors, would it not, about where their 
shortages would be; where they didn’t have the larger vapacities 7 

Mr. Scorr. That is where the primary shortage occurs, but it is 
reflected back in the terminals, too, because the terminals have to 
keep operating as the season goes on, provide merchandising ship- 
ments outbound, and they must have cars to go out as well as the 
country elevator cars to come in, you see. Primarily, the larger 
amount is at the country-elevator level. 

Senator Scnorrret. That is what I wanted to bring out. 

Mr. Scorr. It should also be observed in this connection that there 
are frequent reports to the effect that grain dealers, when unable to 
get cars promptly, resort to the use of truc ks, and ‘while this some- 
what eases the strain on the railroads, it, of course, results in reduced 


earnings. 
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As a matter of information, being upon the general question of the 
adequacy of the railroad-car supply to meet the demands of the grain 
business, it should be observed that when the movement into the mar- 
ket was in larger proportions there was an acute awareness by the 
trade and the railroads alike of the problems to be confronted at the 
beginning of a new crop, and the information available on this sub- 
ject was closely watched. The most important factor considered in 
this connection was the number of boxcars on line compared to the 
ownership of cars by the grain-carrying lines. 

The record in this respect for the “principal grain-carrying lines 
of Kansas over the last 6 years was as follows—percent of plain box- 
cars on line to ownership on July 1 each year, 1953 to 1958, inclusive: 








Atchison, | Chicago, Chicago, | Missouri- | Missouri | St. Louis- Union 
Date July 1 Topeka & | Burlineton |Rock Island} Kansas- Pacifie San Pacific 
Santa Fe | & Quincy | & Pacific Texas RR. Francisco RR. 
Ry. RR. RR. RR. Ry. 
on hanes 101.9 100. 9 . 99.3 137.0 105. 2 113.1 99.6 
Din ieinccne 102.8 84.1 97.3 152.8 105. 0 92. 4 104.1 
Pesan scus 98. 4 86.3 92.8 140.3 104. 6 81.9 104.0 
1956... = 104.8 81.8 98. 0 135.6 116.0 86.2 103. 5 
Daca neiiit | 94.9 83. 4 94. 2 121.0 103. 7 102.9 97.9 
a st 117.0 82.0 127.9 193. 0 113.0 92.6 101.4 





In earlier times the figures generally ran much lower than those 
portrayed above, and extraordinary efforts were made to correct the 
situation. 

I might interpolate here to say that the Government loan condition 
that I referred to, having reduced the amount of wheat to be covered 
at harvesttime, the railroads have been better able to keep a car supply 
within the last 6 years, say, than they were previously because in earlier 
years the figures were very, very much lower than these, and people 
began to worry early about the supply of cars. 

The experience of the trade over many years has been that the 
grain-carrying lines in general provide proportionately more and 
better cars for carrying grain than the lines in the East and South, 
and as the predominant movement of traffic is eastbound, the result 
has been that a high proportion of the cars are unloaded outside of 
the western territory and are then available for use by the destination 
lines. 

Under the car-service agreement of the carriers, when these cars are 
unloaded they are supposed to be moved back toward the home line 
and the imbalance corrected by delivering empty cars at the junctions 
with the western lines. Too often, however, experience showed that 
in times of general prosperity the destination lines were prone to use 
these western cars for their own loading, and so the imbalance con- 
tinued to worsen instead of improve. 

The Car Service Division of the Association of American Railroads 
has authority to redistribute the cars on the basis of ownership and of 
current needs for loading. In most years this authority resulted in 
orders to eastern lines to move western lines’ cars empty to the home 
lines. All too often there orders were filled by supplying rough 
loaders or cars not otherwise fit for grain transportation. Our com- 
plaint in the past, therefore, was mainly that the western grain-carry- 
ing lines were deprived of the use of their cars in number and in 
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quality, and it was always our contention that the condition should be 
improved in advance of the movement of the grain crop to supply the 
trade with the necessary number of cars. 

As indicated above, different conditions prevail now because of the 
holding back of grain for the Government loan program, and, as 
indicated in the following statement, a much better performance has 
been secured. Here we show the record of the number of cars on line 
over the last 12 months. The figures vary with the lines, but in general 
they point up a fairly satisfactory stock of cars. 


Percent of plain boxcars on line to ownership on dates shown 





Atchison, Chicago, Chicago, Missouri Union 
Date Topeka & Burlington | Rock Island Pacific Pacific 
Santa Fe & Quincy & Pacific 
| 

RN cain win aleneanae 89. 2 89.5 103. 5 96.8 96.5 
NE Mi BR coco wcccencwneence 90.0 86. 4 105.7 82.8 100.7 
OS ene 91.9 79.3 101.3 92.0 108.4 
BE OBES 6 diconccscmenewess 89.5 77.8 101.4 97.2 103. 6 
ee eee ee 101.6 79. 2 114.9 110.0 94.4 
121.1 79. 5 125.7 113.9 115.7 
82.8 | 81.8 115.0 102.5 106. 5 
94.8 88. 0 112.4 100.8 119.0 
97.2 86.0 99. 1 109. 5 102, 4 
104.3 90. 8 99. 1 112.3 100.9 
97.8 85. 6 96. 8 97.1 114.5 
| 83.7 96. 5 103. 5 94.9 113.9 
SG eee ee eres | 88, 2 94.8 103. 4 97.2 103.8 





We have pointed out above some of the experiences in the recent 
past, from which it will be gathered that there are delays here and 
there at different times in supplying cars, even under present con- 
ditions. We understand, of course, that there could never be a con- 
dition of perfect performance in supplying cars, and we do not ex- 
pect it, but the major abuses should be corrected to the extent possible, 
and, in our opinion, somewhat better provision for getting cars owned 
by western grain lines back home is the most important matter to be 
taken into account. 

We are not qualified to express an opinion concerning the adequacy 
of the railroad boxcar fleet. It is not a simple question to determine 
how many cars any given railroad should own, and this we leave 
to experts. We only call attention to some general considerations. 
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In the following table some pertinent statistics are presented : 


Freight-service statistics, all class I railroads 

















Freight cars, Boxcars Freight cars, Boxcars 
including {|__ including |__ 
Year caboose cars, Year caboose cars, 

all class I Number Average all class I Number Average 

railroads capacity railroads capacity 
seems pid bite Mtieietcaiigciiacnceiahmeiici ci caida cM cae 

Tons | Tons 
2, 387, 551 1, 078, 004 39.4 |} 1945_...-..- | 1, 784, 674 741, 946 46.2 
i cctasaies 2, 305, 741 1, 059, 604 41.5 scent ce 1, 744, 625 714, 568 47.6 
cis ah 1, 859, 945 809, 280 43.1 || 1955........ | 1, 719, 951 718, 950 48.4 
Pe iécansin 1, 675, 080 705, 366 44.8 || 1957........ 1, 765, 766 738, 954 48.9 
| 

Revenue Revenue-tons Average Car-miles 
Year freight cars carried Average tons per |per car-days 

loaded 1 mile haul loaded serviceable 

| car cars 
Thousands Miles 

51, 224, 152 413, 814, 261 179. 6 27.3 30.8 
45, 877, 974 383, 449, 588 185.9 26.7 30. 5 
31, 504, 134 282, 036, 932 197.6 25.9 30.0 
36, 357, 854 373, 253, 197 202. 5 27.6 38.7 
41, 918, 120 681, 000, 757 241.1 32.2 49.3 
38, 902, 641 588, 577, 756 229.0 31.7 46.5 
37, 636, 031 623, 614, 866 237.6 32. 1 | 48.2 
35, 500, 167 618, 195, 181 241.1 33. 4 47.0 
Year Boxcar loadings Year Boxcar loadings 
18, 352, 127 15, 973, 392 
16, 390, 143 14, 928, 382 
16, 924, 091 15, 689, 152 
16, 704, 341 15, 206, 089 
16, 013, 637 13, 984, 004 





It will be observed that the freight-car fleet in general is much small- 
er than it was in the 1920’s, and that the boxcar fleet is about three- 
fourths the number of the cars owned in 1925. However, the average 
capacity per car has increased from 39.4 to 48.9 tons. 

While the car fleet has diminished in size the amount of business to 
be handled has also decreased, as shown by the number of revenue 
freight cars loaded, but against this fact is a substantial increase in 
the tons carried 1 mile due to a lengthening out of the average haul 
and an increase in the average load per car. These factors together 
with the increase in the rate of movement represented by car-mile per 
car-day may justify the number of cars now in operation, but, as stated, 
we offer no opinion on that. 
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Of more importance to us is the following statement : 


Ownership of plain boxcars of Kansas grain-carrying lines and percent of on 
line, July 1, 1958, and Feb. 15, 1959 








July 1, 1953 Feb. 15, 19&9 
Road 
Owner- | Number | Percent | Owner- | Number | Percent 
ship on line ship on line 

Atchison, Topeka & Santa Fe Ry-.-.-.--- 34, 685 35, 361 191.9 35, 248 31, 079 88.2 
Chicago, Burlington & Quincey RR--_-_---- 20, 265 20, 446 100.9 23, 133 21, 937 94.8 
Chicago, Roek Island & Pacific RR-..--- 18, 332 18, 198 99.3 15, 661 16, 193 103. 4 
Missouri-Kansas-Texas RR-..._--...----- 4, 386 6, 010 137.0 5,415 6, 787 125.3 
Missouri Pacific RR.- ie Sein oc 22, 371 23, 530 105. 2 20, 797 20, 211 92,2 
St. Louis-San Francisco Ry.. ae OS 12, 779 14, 457 113.1 11, 516 10, 356 89.9 
Wanton PACING Mis. 65-65 526255 cne-- atta 24, 483 24, 384 99. 6 25, 742 26, 731 103.8 





Ot 137,297 | 142,386 |____ | 137,510 | 133, 289 | Secale 


The total of the 7 lines shown you will note in 1953 was 137,297; 
on February 15, 1959, it was 137,510; virtually the same figure. 

It will be observed from this stateemnt that the total ow nership of 
the Kansas grain-carrying lines is virtually the same today as it was 
in 1953. There is one marked exception; that is, in the case of the 
Rock Island showing a reduction from 18,332 cars to 15,661 cars. 
Sufficient complaints have been received of conditions on the Rock 
Island Railroad with respect to furnishing cars that it might be worth 
the while of the committee to investigate ‘the reason for the reduction 
in the Rock Island fleet. 

If it is desired to pursue the study of the car supply, we commend 
the annual reports of the Interstate Commerce Commission to the 
committee’s attention. In the most recent report, namely, the 79th 
annual report covering the fiscal year ended June 30, 1958, the Com- 
mission discussed the general subject. beginning with page ‘68. 

Conditions in the Kansas City market : 

It is assumed that the committee will desire some statement of the 
- condiitons encountered by the trade during the present crop year, 
and we have made some investigation to secure this information. 
While, as stated, there was no acute shortage of a general character 
through this last season, the testimony of dealers is that on some 
lines and in some locations annoying shortages did appear. 

A canvass of the industries in the Kansas City market indicates 
that the car-supply conditions for outbound loading during this crop 
season—that is, since last July 1—have been reasonably satisfactory 
although any given firm can recite instances of shortages, in some 
cases of a fairly serious character. I am now dealing with the ter- 
minal loading requirements, as you observe, as contrasted to the 
country elevators. 

Senator Scuorrrru. Yes, I see. 

Mr. Scorr. For loading grain out of the market the general state- 
ment is that for the most part there has not been too much to complain 
of except in the period from July 1 through October when consider- 
able difficulty was experienced in securing empty cars for loading out 
on lines other than the one on which the ‘industry was located. This 
means that the conditions were sufficiently tight in that period that 
outbound lines which would have to switch empty cars over to an 
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industry were short of cars for that purpose because they were ap- 
parently giving preference to industries on their own lines. It was 
indicated that the Santa Fe, Rock Island, and Missouri Pacific were 
especially difficult in this connection. 

Several of our Kansas City firms operate lines of country elevators, 
aggregating a substantial number, and, upon inquiry, they report 
having had considerable difficulty in securing empty cars for wheat 
loading on the Union Pacific Railroad and the Rock Island Railroad. 
Some specific complaints were: 

1. At Wilsonville, Nebr., on the Burlington, seven cars were or- 
dered for wheat loading. The first two cars arrived 10 days after; 
the other five cars were scattered over the following 15 days. Also 
on the Burlington, at Hildreth, Nebr., orders placed in November 
were 12 days being filled. 

2. At Russell, Kans., on the Union Pacific, during July a substan- 
tial shortage developed, and during the fall months in the peak of 
the milo movement a shortage of 150 cars resulted, causing a loss 
to the elevators of over 300,000 bushels apparently trucked away. 

3. On the Missouri Pacific stations at Healy, Ames, and Muscotah, 
Kans., and Eagle and Verdon, Nebr., all reported delays from 5 days 
to a week. 

4. One firm reported that for lack of cars some 150 carloads of 
wheat were carried on the ground between June 28 and July 29 at 
the following points: 3 stations on A.T. & S.F. Railway; 2 stations on 
Missouri Pacific; 4 stations on Rock Island; 1 station on Union Pacific. 

Most complaint was leveled at the season for marketing grain 
sorghums; that is, from September to January, and the following ex- 
amples were mentioned as being typical : 

1. Orders placed with the Santa Fe at Garden City, Tenn., and 
Wolf, Kans., for 200 cars for loading between August 15 and Sep- 
tember 15 were delayed several weeks for lack of empty cars. 

2. One firm reported 250 carloads of grain sorghums on the ground 
for want of cars, as follows: 3 stations on Missouri Pacific; 2 stations 
on Rock Island; 2 stations on Santa Fe; 2 stations on Union Pacific; 
4 stations on Burlington. 

That was in the period October 8 to December 2. 

3. At Byron on the C.B. & Q., 50 cars were ordered on September 29, 
requiring the entire month of October to fill. 

All reported that a great deal of grain sorghums business was lost 
to truck haulers for the lack of cars to ship by railroad. 


CONCLUSION 


The foregoing discussion points up the following conclusions: 

1. In this crop season; that is, since last July 1, the recession of 
last year resulted in a decrease in the general demand for boxcars, 
making it correspondingly easy for the grain-carrying lines to supply 
the demands of the grain trade. A resumption of full industrial pro- 
duction will result in fewer cars for grain use and, no doubt, corre- 
sponding complaints of car shortages. 

2. Notwithstanding the easier conditions of this crop season, there 
still was quite a little complaint of lack of cars for loading grain 
sorghums. This resulted from the fact that after the wheat harvest 
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many boxcars were withdrawn from this territory for loading spring 
wheat and soybeans in other sections. 

3. Lack of cars for loading grain sorghums resulted in a substantial 
diversion of that traffic to truck haulers. 

4. Under the conditions now prevailing, by reason of the operation 
of the Government price-support program, the car-supply situation. 
for loading grain from year to year is comparatively easy, but if 
Congress changes the loan program so that more grain is put into 
the free market, then there will be a corresponding tightening up of 
car-supply conditions. 

5. There is a general conviction that the railroads of the country 
as a whole do not have an adequate car supply and that they should 
own more cars. 

6. There is sympathy for the western grain-carrying lines, which 
are builders of good grain-carrying cars, because of the extent to 
which eastern lines seize upon their cars and retain them for their 
own use instead of returning the cars promptly to the owning lines 
as they are supposed to do. Some parties renew the suggestion that 
the per diem rate should be increased to a point where there would be 
real incentive for the eastern lines to own more.cars and return more 
promptly the western cars that they get for unloading. To make 
an effective rate for this purpose would require the element of a 
penalty in addition to the reasonable value of the use of the car, and 
this could not be achieved without additional legislation. 

Senator ScHorrreL. Thank you very much, Mr. Scott. This is an 
excellent statement and it furnishes us with some statistical data with 
reference to this immediate area that I will say to you very frankly 
we have not up to this time compiled. It will be very helpful. 

Mr. Barton ¢ 

Mr. Barron. Mr. Scott, you mentioned several times in your state- 
ment the failure to furnish cars, the lack of cars, causing the diver- 
sion of sorghum particularly to trucks. Do you expect this diversion 
° continue or increase if there is an inadequate supply of cars in the 

uture ? 

Mr. Scorr. Yes, I do. We find it is increasing anyway, partly for 
other reasons, of course. But the trucks are alive to the condition 
and when cars are not available, it is natural for the country-elevator 
dealer to move his grain by the only means he has, which would be 
trucks. 

I think the situation will worsen ; yes. 

Mr. Barron. Does it apply to the movement of wheat as well as 
the movement of grains and sorghums? 

Mr. Scorr. Yes, it does; but not so conspicuously. 

Mr. Barton. Why does it apply more to sorghum than to wheat? 

Mr. Scorr. For one reason the wheat harvest comes on at a time 
when the railroads are better prepared to take care of them with 
the car movement. After our wheat harvest then the Association of 
American Railroads withdraws cars from our territory, they take 
them away from our lines and move them up into Minnesota and North 
Dakota for the spring-wheat movement, or Iowa and Illinois for the 
soybean movement, and our boxcar availability is reduced in the milo 
time so there is more diversion to trucks, I think, at that time. But 
we hear about wheat being moved by trucks through the season for 
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want of cars. I don’t suppose the railroads could possibly have cars 
for everybody anytime they want to, but obviously when any country 
shipper stalls for a week or two without cars, he is going to try to 
get some grain to market, and if he can get the trucks, he will do it. 

Mr. Barron. Mr. Chairman, I think the record will show that 
Mr. Scott issued a very temperate statement on the subject. 

Senator ScHorrreL. We appreciate your statement. 

Mr. McEnroy. Some of the other witnesses this morning have 
spoken of the Commodity Credit loan program as resulting in use 
of cars for shipping the old harvest just at the time when the cars 
are needed for the new harvest. Your statement indicates that the 
loan program on grain has done a lot to even out the use of cars. Is 
your observation based on what has happened in past years, or is it 
applied generally ? 

Mr. Scorr. No; that is the general picture. As more and more 
wheat goes under the loan, it is held back in the country. Then of 
course at the takeover time, which is April 1, the wheat must be 
taken off the farm or out of country elevators by the Commodity 
Credit Corporation as they want to distribute it, and a big movement 
occurs there. 

In other words, a lot of the movement we used to get at harvesttime 
is postponed until after April 1. Then, of course, if the Commodity 
Credit Corporation is too slow in getting its job done, that movement 
conflicts with the next harvest. That is what these witnesses were 
talking about. 

Mr. McExroy. What is your observation on that situation this 
year? Is there still much more of the old harvest to be moved right 
now, before the new comes along ? 

Mr. Scorr. Oh, yes; certainly. There are tremendous stocks to be 
moved. The CCC has a big job from here on out. This time last 
year in this particular area they had 50 million bushels programed 
to move from country stations into reconcentrating points. I don’t 
know what it is this year, but certainly it ought to be as big, if not 
larger. 

Mr. McE roy. So far as you know, is the CCC moving adequately 
to get these stocks transported ? 

Mr. Scorr. I don’t personally have any complaint. I don’t know 
about the railroads. They probably observe that more than anybody 
else because they are very much concerned about getting the cars 
released. 

Mr. McExroy. We will have other witnesses tomorrow on that. 

Mr. Scorrt. I think the railroadmen will be better witnesses on that 
point. I know it has been a touchy point with them for a number of 
years, and it is their agitation which started changing the maturity 
date of these loans to get the reconcentration movement back up 
closer to the old crop. It was May 1. That was right smack up 
against the new movement which starts in Texas in May. 

Senator Scuorrret. Thank you very much, Mr. Scott. 

Is there anyone in the room now who wishes to testify this fore- 
noon ? 

(No response.) 
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Senator Scuorprret. Those of you who have contacted representa- 
tives of the committee, for tomorrow we will start promptly at 10 
o’clock, and we do hope that we can conclude by noon. 

The matter will be recessed until 10 o’clock tomorrow morning. 

(Thereupon, at 11:50 a.m., the subcommittee was adjourned, to re- 
convene at 10 a.m. Thursday, April 2, 1959, in Kansas City, Kans.) 
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{ 
j 








FREIGHT CAR SUPPLY 


THURSDAY, APRIL 2, 1959 
U.S. SENATE, 


INTERSTATE AND FoREIGN COMMERCE COMMITTEE, 
FREIGHT CAR SHORTAGE SUBCOMMITTEE, 
Kansas City, Kans. 

The subcommittee met, pursuant to notice, at 10 a.m., in the U.S. 
Post Office, Federal courtroom, Kansas City, Kans., Hon. Andrew F. 
Schoeppel presiding. 

Senator ScHorpreL. Please come to order. 

Let the record show we are continuing the hearing we began here 
yesterday with the Subcommittee on Interstate and Foreign Com- 
merce with reference to freight-shortage matters. 

The first witness this morning is Mr. Lou Norris, of the Kansas 
Farm Bureau, Manhattan, Kans. 

Mr. Norris, we will be happy to hear from you. 


STATEMENT OF LOU NORRIS, KANSAS FARM BUREAU, 
MANHATTAN, KANS. 


Mr. Norris. I am Lou Norris, of the Kansas Farm Bureau, Man- 
hattan, Kans. We have a prepared statement that we would like to 
leave with the committee. 

With your indulgence, Senator, I would like permission to read this. 

Senator Scnorrret. That is quite all right. 

Mr. Norris. The Kansas Farm Bureau is appreciative of the op- 
portunity to appear before this Senate subcommittee to express its 
views and some apprehensions concerning the possibility of a critical 
boxcar shortage in the months ahead. 

There are many factors which determine the need for boxcars. The 
major factor, of course, is the estimate of the new crop. The Kansas 
Crop Reporting Service has estimated that 10,979,000 acres of wheat 
were seeded in the fal] of 1958 in Kansas. This is about 1 percent 
more than was seeded in the fall of 1957. Kansas wheat production 
for 1959 is forecast at 208,601,000 bushels. This is based on an 
average yield of 19 bushels per acre—that is, per seeded acre—which 
is 5.4 bushels above our long-run average, but is 7.8 bushels below 
the average of the 1958 crop. 

We believe that the forecast of 208,601,000 bushels is conservative 
and could be exceeded by as much as 20 percent. The wheat came 
through the winter in extremely good condition with practically no 
“freezeout”; and this spring there has been a minimum of blowing 
and rains of the past 2 weeks have made prospects for a 1959 crop 
better than at this time a year ago. 
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This all adds up to the prediction that a bumper crop is in the 
making for 1959 and will necessitate a maximum effort by the rail- 
roads to provide cars and complete utilization of all storage facilities. 

We have heard some optimism expressed that the car shortage may 
be somewhat alleviated because of the additional storage facilities that 
have been added since the 1958 crop was harvested. As of January 1, 
1959, 596,164,000 bushels of storage space was approved in Kansas 
under uniform grain-storage agreements. This compares with 473,- 
696,000, which was available June 1, 1958. That is, total storage space 
available. That isn’t counting what is utilized at present. 

However, as of this date there are no reliable estimates as to how 
much space will be available for the 1959 crop. The Agricultural 
Marketing Service is in the process of making a survey and in the near 
future will be able to release figures as to the availability of storage 
for the 1959 crop. 

It is our opinion that the increased storage will have little effect on 
reducing car requirements for the 1959 crops. Stocks are at an alltime 
high and there are some 40.6 million bushels of grain sorghums and 
wheat under farm storage and purchase agreements. As of March 
31, which is the “takeover” date, these grains will be moving to coun- 
try elevators and terminal storage. 

Much of the storage will be out of position and complete utilization 
of terminal storage is primarily dependent upon the availability of 
rail transportation to the terminal points. 

We are somewhat concerned by reports of certain news publications 
over the prospects of what could be a critical car shortage at harvest 
time. Although we have had only one or two reports from grain han- 
dlers of car shortages existing since the milo harvest, reports from 
other industries indicate that they are beginning to feel a real squeeze. 

The February 9, 1959, issue of Railway Age in an article entitled, 
“Car Shortage Fears Mounting,” reports that 8.6 percent of the Na- 
tion’s freight cars are unserviceable as of January 1, 1959. On some 
eastern lines the “bad order” ratio runs as high as 25 percent. One 
year ago the “bad order” ratio was 5.1 percent. 

The Wall Street Journal of February 19, 1959, reports, “Transpor- 
tation squeeze later this year a growing possibility.” And I would like 
to call the committee’s attention to a later article in the March 16 issue 
of the Wall Street Journal. 

Mr. Chairman, with your permission I would like to leave a copy of 
that article with your secretary if it hasn’t been called to your 
attention. 

Senator Scuorrret. We would be glad to have that. 

Reference will be made to it in the record. 

Mr. Norris. An Inland Steel representative, reporting on the short- 
age states, “The situation now is extremely difficult and we’re afraid 
it will be really critical and embarrass the economy by June.” 

Mr. K. C. Batchelder, traffic manager of the West Coast Lumber- 
men’s Association says: 

The Nation’s fleet of serviceable cars has dropped from 1,730,386 to 1,649,158 
in 1 year and we were short of cars last year. 

We think it is deplorable that the Nation’s fleet of serviceable cars 
would be decreasing at a time when the economy of this Nation 
necessitates an increase. We view with alarm the high percentage of 
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ears that are unserviceable. It is especially disheartening in view of 
the railroad’s pledge to become more efficient and their resolution to. 
regain business that has been lost to other forms of transportation. 
We are pleased to note that the midwestern lines apparently have: 
made a greater effort to keep their cars in a serviceable condition than: 
have certain eastern lines. 

In the statistics that I saw, Mr. Chairman, I am happy to say that 
one of our Kansas lines, the Santa Fe, had one of the lowest bad 
record ratio of cars in the entire Nation. Maybe that is one note of 
optimism. 

While there are reports that certain lines are making efforts to 
remedy this situation through purchase of new cars and speeded up 
repair programs, it appears there has been too little done too late for 
this year. 

Last year the situation was tight during the grain-harvesting 
season. With the decline in the number of cars, the high percentage 
that is unserviceable and increased demand for cars from other seg- 
ments of the economy, we are extremely pessimistic about the avail- 
ability of enough freight cars at harvest time. 

Farmers of Kansas must cope with many natural hazards. A man- 
made hazard such as a boxcar shortage should not be added to their 
problems. It is our earnest hope that the transportation industry and 
this committee will do all in their power to avoid the additional hazard 
and expense involved in a shortage of cars at harvest time. 

That concludes our prepared statement, Mr. Chairman. 

Senator ScHorpreL. Thank you very much, Mr. Norris. 

That is one of the reasons why it was thought advisable by the mem- 
bers of the Interstate and Foreign Commerce Committee of the Sen- 
ate to conduct in different sections of the country a number of hearings 
to see what the actual situation might develop into, to see whereby 
we might be of some assistance in alleviating the situation if it de- 
velops as per the scheduled predictions apparently in certain sections 
of the country by the _ and others. 

Mr. Norris, your farm organization has a very large membership 
within the State of Kansas ? 

Mr. Norris. Yes, sir; some 75,000. 

Senator ScHorrre.. That is some 75,000 units ? 

Mr. Norris. Farm families. 

Senator ScuorrreLt. And practically all of those are in the rural 
areas in the production of agricultural commodities of one kind or 
another, and obviously wheat is the big one. 

Mr. Norris. Yes, sir. 

Senator ScnorrreL. Did you experience from your organization’s 
history and background last year a number of shortages of box cars 
in certain sections of the State ? 

Mr. Norris. Senator, the situation last year, I think, could be 
termed tight but not critical. I think we got along very nicely in most 
areas. 

Senator Scoorrret. That is the report that I had. While there 
were tight spots, while there was much apprehension at the time or 
just before the seed-grain or feed-grain harvest, as they progressed 
into the fall there were a few tight spots or areas. 
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It is of particular interest to note here the increase in the storage 
facilities that have been provided in the State. That, together with 
the loans programs established by the Agricultural Department, the 
CCC, has prevented throwing large stocks of grains onto the market, 
which of course would be a glut on transportation, and has made it 
— to hold it back with storage on the farms and in the areas 
close by. 

_ So to that extent there has been alleviation of the car shortage dur- 
ing those times of harvest experienced in years past. 

Mr. Norris. That is right. With the tremendous crop of wheat 
Kansas raised last year it was handled nicely, with a minimum of 
discomfort to anyone. 

Senator Scuorrret. We appreciate your statement. 

Mr. Barton, do you have any questions? 

Mr. Barton. Mr. Norris, do you have any suggestions as to what 
might be done by the carriers or shippers to insure a plentiful car 
supply during the coming harvest season ? 

Mr. Norris. We would like to be assured that Kansas grain handlers 
receive at least a fair allocation. Representing the people that I do 
we think that our grains at harvest time should have top priority on 
car preference. 

We also hope that the cars that are sent to the grain dealers will be 
in such condition that they are usable and we won’t have to turn them 
back because they are not in condition to haul grain. 

Mr. Barron. Do you have any suggestions as to how the shippers 
might cooperate ? 

Mr. Norris. No, sir. I don’t think that I do. 

Mr. Barton. I think you agree they should return cars promptly 
after unloading? 

Mr. Norris. Yes, sir; I agree with that. 

Senator Scuorpret. We are going to have some representatives of 
some of the great railroad systems, not only in this hearing, but in 
probably two:others. We should have a few points established and 
presented that might be helpful in assisting the quicker return, espe- 
cially of the type of cars that are adapted to the handling of grain 
traffic in this area. 

Mr. McElroy, do you have any questions ? 

Mr. McExproy. Just one, Senator. 

How much complaint have you heard of the cost and labor involved 
in putting boxcars into condition for handling grain ? ' 

Mr. Norris. I have heard very little. But, of course I am not in 
position where those complaints would come to our attention. 

Senator Scuorpren. Thank you, Mr. Norris. I appreciate your 
appearance here. 

Mr. Norris. Thank you. 

Senator Scnorrret. Mr. John Baker, from Larned, Kans., who 
represents the Kansas Grange, in place of Mr. Harry Colglazier, who 
could not be here. 

We will be glad to hear from you at this time as I understand you 
have a personal transportation problem and would like to get out as 


quickly as possible. 
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STATEMENT OF JOHN H. BAKER, REPRESENTING HARRY COL- 
GLAZIER, MASTER OF KANSAS GRANGE, LARNED, KANS. 


Mr. Baxer. Yes,sir. Thank you, Senator. 

I will speak to you briefly and extemporaneously. 

My occupation is general manager of the Pawnee County Coop- 
erative Association at Larned. I have been a country shipper of grain 
out in that area for the last 20 years. It seems to me that our situation 
isn’t so much this year going to be car shortages, it is going to be a 
place to go with the grain. 

The complaint that we have, as far as the railroads are concerned, 
has been the situation that their cars are not in proper condition to 
ship grain, which you fellows have heard here, and the question was 
asked just a moment ago that I can answer, about how long it takes 
and how much time it takes to repair boxcars to get them ready for 

rain. 
m My organization right now is shipping out a quarter of a million of 
Commodity Credit grain. We finally got to the place where the boys 
would get their 8 or 10 boxcars lined up on the siding to begin loading 
grain, and we finally worked out a system whereby the 3 men would 
go in, cooper these cars, repair them, get them in shape to load grain, 
and we would spend a full day doing that. 

And then the next day we would start loading our grain. So you can 
see just about how much time it takes in man-hours to get these cars 
into position. 

We haven’t had so much trouble with our local cars. Itis our foreign 
cars that have been giving us trouble. 

Senator Scuorrret. For the benefit of the record, and those who 
might read the record, when you say your “local cars” do you mean 
the railroads that operate in this area? 

Mr. Baxer. Yes, sir. Our Santa Fe—we are on the Santa Fe, and 
the Missouri Pacific also, but most of our shipping is on the Santa Fe. 
When we can get Santa Fe cars we are pretty well assured that our 
grain is going to get to its destination. If we have 2,000 bushels in 
that car we are going to get 2,000 bushels out of it approximately. 

Recently, to give you an example, some of our grain came into Kan- 
sas City here and we had from 8,000 to 16,000 pounds shortage in some 
of ourcars. Itistremendous. It is a situation that I don’t know what 
we are going to do about. 

One of the things that I don’t like about it, and neither do the men 
who cooper these cars and load this grain, is these paper doors. I 
have been told, and I haven’t been down here when they inspect these 
cars, but I have been told that inspectors will probe these cars when 
they open the door. Maybe when they open the door the side of your 
car will be bulged out there and he will tear a hole in your door. That 
grain is going to run out and run out fast. You can’t stop it. And 
if they come in there and probe through those paper doors you can 
see what will happen. 

I don’t know whether it is that or what it is.) My men have been 
very, very careful about coopering cars and trying to do a good job. 
But it is a serious situation as far as we are concerned. 
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‘That gives you an idea of about how long it takes to repair these. 
cars. That is the complaint we have. When I say that this year. 
I don’t believe that our car shortage is going to be our trouble. Sen- 
ator Schoeppel, it is going to be a place to go with the grain. 

There has been a lot of storage built. Our. organization com- 
pleted a half-million facility just at the end of the year. I have that 
about half full at the present time. But the Commodity Credit is 
moving this grain out and doing a fine job of it. They got started 
earlier this year, which is the first time that I recall that they jumped 
in here before the takeover date of grain and are moving it to the. 
terminal markets, the places where they can get it under cover. 

Senator Scuorrre.. That, in reality, has proven to be a very im- 
portant and helpful factor, hasn’t it? 

Mr, Baxer. Very much so. 

Senator ScHorpreL. I remember in a number of these hearings be- 
fore, when they delayed the taking of this grain and then had to, 
move a lot of it at once, almost coincidentally with the harvest season 
as it moved northward, we were just flooded with a lot of requests and 
complaints, those of us in Washington who are from the grain areas, 
some of us born and raised in them. They expected us to work a, 
miracle overnight. 

We went to the Association of American Railroads, and I remember 
a gentleman by the name of Ralph Clark—how he ever kept his equi- 
librium, I don’t know—said, “You fellows in Washington, if you can 
prevail on the CCC to advance the taking of their grain dates that 
they know they are going to take, I think our railroads can more 
easily live with the problem.” 

And I am glad to say, from your practical standpoint, you have. 
seen the results of that. 

Mr. Baxer. Yes, sir. 

Senator Scuorrrgen. I think it has been helpful. I do not think 
that the fears that have been expressed before have materialized; 
namely, that if they advance the date for the maturity of the loans 
in order to alleviate the bad shortages that it would work financial, 
hardship on the average farmer. I think that theory has been com-. 
pletely exploded. 

Mr. Baker. Yes, sir. 

This year it is alleviating the situation as far as storage is 
concerned. 

Commodity Credit, I don’t know of a station where they didn’t 
give that station all of the shipping orders that they wanted, prac- 
tically. I asked for a quarter of a million and got it, just like that. 
We just about have that completed. That is giving us space now to, 
take over your purchase-agreement grain and your farm-storage grain 
on the farm. 

This farm-stored wheat will be coming in right now. Our pur- 
chase-agreement wheat has been coming in for the last 30 days, barley, 
milo, wheat; they are getting their bins empty. 

But I have been told, and I am quite sure that it is correct, that 
there just isn’t too much room at some of these terminals. There are 
three or four spots that I know of that you can go to and will be able. 
to go to with grain. 


Senator Scuorrret. In you Larned area—that is in my old home. 


area—where did you go with most of that grain ? 
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Give us an idea of how far that grain you shipped would have to 
go. Did you go to the gulf area? 

Mr. Baxer. No, sir. Kansas City, Wichita, and Topeka. Some- 
times Hutchinson. 

Senator ScnorrreL. But from your spot out there it would be the 
terminals practically within Kansas—Kansas City, Kans., and Kan- 
sas City, Mo. 

Mr. Baxer. Yes, sir. This car situation, it doesn’t make any dif- 
ference if they have the sidings clear full of cars if you haven’t got 
any place to go with the grain. 

Senator ScHorprent. That is a practical side of it, really. 

Mr. Baxer. And all of these stations, and the way we harvest now, 
when it is done in 10 days, with more wheat coming in, it is physi- 
cally impossible. In 2 days’ time—in 2 days’ time—if the cars were 
available there would be an embargo every place you could go with 

rain. 
' But the point I want to bring out is that what the country elevator 
operator appreciates is good equipment. He likes to be able to look 
out there and see some cars on that siding before harvest begins. 

Your farmers like to see it. They hate to come in—and there has 
been some improvement in the last 2 or 3 years in that—they like 
to come in when harvest is about ready, and you know what I am 
talking about, Senator Schoeppel; they like to see those boxcars out 
there. It gives them confidence. They like to say, “Boy, they are 
on the ball; we are ready to cut wheat and we have a place to go 
with it.” It does them good. 

I wish that the railroads could get around and get cars situated 
at points where they won’t have local storage and get them distrib- 
uted in a manner where they could take care of those people. A lot 
of these places are going to have local storage enough to practically 
take care of what grain they will take, I believe. We will go into 
harvest with space of 400,000 to 500,000 bushels. You know in our 
area that isn’t too much. 

But where you go 8 or 10 miles from you and you go into another 
station and they have a million capacity and maybe half empty, 
they are moving a lot of grain out of that area right now. 

o I don’t thing it is as dark as some of you might think, but we 
would appreciate getting better equipment. We are taking a terrific 
loss on this thing right now. 

Senator ScnorpreL. What does it cost you per car—if you kept a 
record of it—to cooper these cars that come in? The average car 
that comes in there is not in too good order or in bad order? 

Mr. Baxer. If it is in bad order, I have seen men working on a 
car for an hour, two men. Just recently, last week, I had two men 
who went and completely covered the floors of the cars and had to 
do some extra work in the corners. When you go in there with paper 
and lath and do that work it takes an hour. If you pay your men 
$1.50 an hour, average, or $1.75, or $2, it is $4 or $5. 

But you have to give yourself plenty of time to get those cars 
coopered and in position before you load the grain. 

I appreciate very much this opportunity of being here and repre- 
senting Harry Colglazier, master of the Kansas Grange, He couldn’t 
come and asked me yesterday to come down and represent him and 
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our people. I am very happy to do it. I appreciate your listening 
to me, Senator. 

Senator Scuorpren. We are very happy to have you here, Mr. Baker. 
You express to Mr. Colglazier our appreciation. 

Mr. Barton. Mr. Baker, you mentioned paper doors as causing a 
loss of grain. Will you tell us more on that point. 

Mr. Baxer. Paper doors are nice, and they are nice to handle. 

Mr. Barton. Tell us how they work. 

Mr. Baker. You put them in your opening, in your car, they are 
all in one piece. They are light, very. nice to handle, and it doesn’t 
take very long to get a car ready, like it used to. 

Mr. Barron. Do you close the wooden door over the paper door? 

Mr. Baker. Sir? 

Mr. Barron. How does a wooden door work in conjunction with 
the paper door? 

Mr. Baxer. When you cooper a car it used to be before they came 
out with paper doors that they had what they had, car doors. Just 
long enough to extend past your—open the doors on your car and 
they would extend about a foot on either side. You would set the 
car doors up there, take 9 or 10 of them on either side to cooper your 
car. 

You lay one row up here about three high and then you would 
come back with two more, and put them in the space where they 
would come together like this [indicating]. Then you would come 
and put one in here like this, using five or six doors on both sides. 
Then it was very secure and it would hold, of course. 

But your paper doors, we have had difficulty, after we have loaded 
the car, then you have to close your doors. © 

Mr. Barron. That is the wooden door? 

Mr. Baxer. No; I am talking about the paper door now. 

The paper will bulge out and when you go to shut your door 
you have difficulty getting the door closed and they tell me—I haven’t 
been at the terminals and the inspection points when they open them, 
but I have been told when the inspectors come to open the doors and 
inspect your car, that will tear sometimes. An inspector can’t stop 
the flow of grain and patch a paper door. You just can’t patch it. 
I can’t help but think that that is where we are losing some grain. 

There is a difference in some paper doors, but our boys now are 
taking a little more precaution and taking a board and putting it 
across the center, and a few things like that, to keep it from bulging. 
They are very nice to have and it doesn’t take long to get a car pre- 
pared; but that is the difficulty. 

Mr. Barron. As long as they don’t have a hole in them they are 
fine ? 

Mr. Baker. Yes, sir; you bet. 

Mr. Barron. Thank you. 

Senator ScnorpreL. Mr. McElroy? 

Mr. McEtroy. Just one question. 


Your main concern is having a place to ship the grain from your 


elevator. Whocan do something about that now ? 
Mr. Baxrr. That is a good question. About the only thing that I 
can see is the Commodity Credit, that they ship the grain some place. 
Mr. McExroy. Take it out of the terminal elevators ? 
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Mr. Baker. Yes, sir; take it out of the terminal elevators and put 
it some place. They are doing a fine job now in moving the grain, 
the best that I have ever experienced with them. 

Mr. McE roy. Are they loading some from the terminal elevators 
as well as the other ? 

Mr. Baker. Yes; they are moving some. I checked on a few termi- 

nals just before I came down here. They are not going to have too 
much space. 
- Senator Scnorpret. There is also a practical side of this thing we 
might as well face, which might not be a nice thing to say, but the 
average fellow doesn’t want his elevator empty any longer than pos- 
sible when there is an income from storage. 

Mr. Baker. Certainly. 

Senator Scoorrre.. So there is a delay in relation to that. I have 
had complaints come in from some of my western Kansas section. 
They will say to me, “Andy, don’t let the Commodity Credit move my 
grain. The big terminals will be all right, and I want to get as much 
revenue as I can.” I would get on the telephone and, “Wait a minute, 
you are raising the devil about cars, and now you want to keep the 
grain in there. What are we going todo? What are we going to tell 
these people? Somebody is going to have to move some place.” 

So the thing that you mentioned a while ago takes a Solomon to fig- 
ure out equitably, how this grain is to be moved out. 

Obviously, beginning in the harvest area, in the season, those local 
elevators and those local terminals out there are smaller by design 
than the others in the larger areas. They get the first impact. Then 
itis upto the rails who have the facilities to move them in. 

There has been a desire, we might as well face it, to hold it in storage 
as long as possible, because that is the income, revenue-producing side, 
of it. 

Mr. Baker. There are places where they try to hedge a little on it. 
They don’t want to be, as you:mentidned, empty any longer than they 
have to be. It is pretty hard to anticipate a wheat crop. You know 
that. It can look fine and does. It looks wonderful right now. I have 
never seen it look better. People are fertilizing, they are just spread- 
ing fertilizer all over that country. 

Senator Scuorpret. Farmers are ingenious folks, too, aren’t they ? 

Mr. Baker. Yes, sir. 

And _an elevator operator out here, with the investment that they 
have, maybe some of them could move twice as much as they are moving 
but they say, “We will go half way, we will move half of it, and if we 
oe have as large a crop as we figured, we will still be doing pretty 
good.” 

Senator Scnorrret. We appreciate very much your coming in here. 
Weare happy to have your testimony. 

Mr. Baker. Thank you very much. 

oo Scuorrren.. Mr. Schroeder, for McClimans & Logan, Leoti, 
ans. 

We are happy to have you. You are from my old part of Kansas, 
further west. 
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STATEMENT OF ARNOLD W. SCHROEDER, ON BEHALF OF McCLIMANS | 


& LOGAN, LEOTI, KANSAS CITY, MO. 


Mr. Scuroeper. I am testifying on behalf of Mr. Logan who un- 
fortunately was called out of town. 

Senator ScHorrret. Mr. Schroeder, you may proceed. 

Mr. Scurorper. My name is Arnold W. Renner and I live in 
Kansas City, Mo. 


I am testifying in behalf of Carl Logan, owner and manager of 


the McClimans & Logan Grain Co., operator of 2 country elevators 
with a total capacity of 27,000 bushels. Both elevators are located 
at Leoti, Kans., which is in Wichita County and served exclusively 
by the Missouri Pacific Railroad. 

On or about June 27, 1958, we placed a standing order with the lo- 
cal agent of the Missouri Pacific Railroad for 14 empty boxcars 
daily. This order remained in force throughout the month of July 
to cover the wheat harvest. During the effective period of this car 
order the Missouri Pacific furnished us with a total of 105 empty 
boxcars. This is a deficit of over 300 cars. During this time there 
were 15 days on which we received no cars, and 6 additional days on 
which we received only 1 or 2 cars per day. 

On or about October 6, 1958, a standing order for 20 empty box- 


cars daily was placed with the local agent of the Missouri Pacific: 


Railroad. This order was intended to cover the milo movement and 
remained in effect until the end of October. During this period we 
were furnished a total of 142 empty boxcars which again resulted 
in a deficit of over 300 cars. During the periods covered by the 2 
car orders there were only 9 days on which 10 or more cars were 
furnished. 


During a large part of the time covered by the two car orders,. 
our elevators were blocked and we had no alternative but to refuse- 


the grain offered by the farmers. The car orders were well with- 
in our capacity to load since we have loaded as many as 30 cars daily 
in years past, and we were equipped to do so throughout the 1958 
wheat and milo harvests. 


_ We had no limitations as to the amount of grain we could ship,. 
since we had an operating agreement with the Norris Grain Co.. 


which operates three terminal elevators at Kansas City, Mo., where- 
by they would accept all the grain we could ship them either for sale 
or for storage during the 1958 wheat and milo harvest. We feel that 


our business during the 1958 wheat and milo harvests has suffered to: 


the extent that we did only about one-third the business we would 
have done had we been furnished a sufficient number of empty box- 
cars. 

Senator Scuorpret. Mr. Schroeder, let me ask you this: You have 
indicated two specific instances here in your wheat season and milo 
harvest season. What reason or reasons were given you for the in- 
ability to furnish those cars? Was it the general car shortage all over 
that area during that period of time? 

Mr. Scuroeper. That is correct. 

Senator Scuorpren. In other words, you were treated propor- 
tionately just the same as the other handlers and operators of grain 
on that line at that time of the year? 








i i 


FREIGHT CAR SUPPLY 49 


Mr. Scurorper. This is not intended to be any reflection on the 
Missouri Pacific. They were doing the best they could. But there 
were a limited number of cars. 

Senator Scuorpret. It was a shortage of cars? 

Mr. Scuroeper. That’s right. 

Senator Scnuorpret. And of course you are in an area of great 
wheat and milo production. 

Mr. Scuroeper. That is correct. 

Senator Scuorrren. The harvest season was a pretty good season ? 

Mr. Scuroeper. Very good. 

Senator ScuorpreL. What was your experience the year before? 

Mr. Scuroeper. We have experienced a car shortage off and on in 
the past 5 years; sometimes worse than other times, but it also is re- 
lated to the size of the crop. This past year, of course, we had one of 
our better crops. Naturally the car shortage was felt more than 
ever, compared with the business we could have done had we had 
the cars. 

Senator Scuorrren. Are you in a position to testify as to what were 
the conditions of the cars that were set aside for you ? 

Mr. Scuroeper. I have been informed that they were generally in 
good condition, with some exceptions, of course. 

Senator ScHorpren. Are there other storage facilities in the im- 
mediate area there other than yours? I know that there are in cer- 
tain areas close there. 

Mr. Scuroeper. They are in adjacent cities. Is that what you have 
reference to? 

Senator ScHorpren. Yes. 

Mr. Scuroeper. And of course where some of it went. Others 
went back on the farm, and some of it was dumped on the ground 
and later reloaded and taken to elevators that could accept it. 

Senator Scnorrren. At the time you were down by reason of the 
car shortage, was there much grain trucked out of there ¢ 

Mr. Scuroreper. We were offered a lot of grain we couldn’t accept. 

Senator ScHorrreL. Were they taking that grain out of there by 
truck rather than by rail in those congested periods ? 

Mr. Scuroreper. Some of it perhaps was. I am not qualified to 
answer that. 

Senator Scuorpre.. Mr. Barton? 

Mr. Barton. Yousay it was not trucked to any great extent ? 

Mr. Scuroeprer. I am not qualified to indicate to what extent. I 


.am sure some of it did go out by truck. 


Mr. Barron. You find the railroad was the more satisfactory ? 
Mr. Scurorper. Yes, sir; and that is the way we want to ship it. 
Mr. McExroy. Going back to your June 1958 experience, when you 


‘ordered 14 boxcars daily throughout the wheat harvest, if you had 


received all 14 every day, could you have used them all? 
Mr. Scuroeper. That is correct. 
Mr. McExroy. There was no buildup in your order in anticipation 


-of a cutback ? 


Mr. Scuroeper. No. As indicated in the period of the 2 car orders, 


there were only 9 days that we received as many as 10 cars. And I 


think the records indicate that there was only 1 day that we received 
14, and 1 as high as 16, which was the highest, 
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Senator Scuorrret. Thank you very much, Mr. Schroeder. We 
appreciate your appearance here. It is most helpful. 

Mr. Scuroeper. Thank you. 

Senator Scnorpre.t. The next witness is Mr. Russell L. Dearmont, 
president, Missouri Pacific Railroad Co., St. Louis, Mo. 

Mr. Dearmont, we are happy to have you here. 

While this was not planned, I assure you, here is a gentleman Mr. 
Schroeder just testified about, from Leoti, being on your line. It 
gives you an opportunity to explain some of the whys and wherefors 
and your problems. 


STATEMENT OF RUSSELL L. DEARMONT, PRESIDENT, MISSOURI 
PACIFIC RAILROAD CO., ST. LOUIS, MO. 


FREIGHT CAR SUPPLY 





Mr. Drarmont. Mr. Chairman, it is a great pleasure to be here. 
I come not because I am a great expert in this matter of providing 
cars during the car shortages, but I do have some relationship to that 
problem. 

I primarily came here to evidence my deep respect for you as a man 
who not only in the U.S. Senate does a great and constructive job for 
the Nation as a whole, but a Senator who is always alert to the prob- 
lems of the people of his own district. 

Certainly, the movement of grain in Kansas is one of the prime 
problems that face the grain-producing area of Kansas. I want to 
come here to see if I can be of any assistance to you. 

Senator Scuorpre.. I appreciate that very much, Mr. Dearmont. 

Mr. Dearmont. I have a prepared statement here. 

Senator Scuorrre.. Go right ahead in any way that you wish. I 
will be very glad to have your testimony. 

Mr. Drarmont. My name is Russell L. Dearmont. I am president 
of the Missouri Pacific Railroad Co., and I appreciate the invitation 
which I have received to participate in the hearings on the freight- 
car situation which is being conducted by the subcommittee of the 
Senate Interstate and Foreign Commerce Committee. 

I want to assure you of our readiness to cooperate with this sub- 
committee, the shippers, and other carriers, in exploring that which 
might be developed with respect to the situation at hand. 

am well aware of the fact that there is some concern about the 
= of a freight-car shortage during the coming months. 
peaking specifically for the Missouri Pacific, since the latter part of 
the Korean war we have not experienced what might be considered 
an actual shortage of freight cars with the exception of during the 
peak of the grain harvests. 

We have also had some shortages occur since January 1 of this year, 
at which time there has been a volume movement of Commodity 
Credit Corporation grain from the area which we serve. Occasional 
shortages have also occurred in providing cars for the loading of 
paper, furniture, and other commodities which require a specific type 
of car. Most of these shortages were due toa lack of proper distribu- 
tion and were of short duration. 

As is generally known, the Missouri Pacific Railroad, on March 
1, 1956, emerged from 23 years of trusteeship. This was a year in 
which business conditions were very favorable, not only to the rail- 
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road but to industry as a whole. The ensuing years of 1957 and 1958, 
however, presented an entirely different picture, as beginning in the 
early part of 1957 and continuing toward the latter part of 1958 busi- 
ness on our railroad steadily declined. In 1957 our carloadings and 
receipts from connections decreased 10.2 percent, or 207,248 cars, as 
compared to the previous year. This downward trend continued for 
the most part throughout 1958 as carloadings and receipts from con- 
nections for 1958 decreased 14.7 percent, or 297,730 cars, compared to 
the year 1956. 

With the business situation as it was, and bearing in mind that any 
program to repair or build cars must be decided well in advance of 
the year in which the work is to be carried out, the decision was 
reached that the repair program for 1958 would have to be curtailed 
due to the general economic situation. Therefore, beginning in 1957 
reductions were made in our car forces who were engaged in the re- 
pair of freight cars, as it was not felt advisable to spend money re- 
pairing cars that were not needed and that the cars on hand were ade- 
quate to protect requirements. 

In the fall of 1958, with prospects for fall crops being good, we 
started recalling some car forces, and by the end of the year because 
of a generally improved economic condition in prospect, we set up 
an improved car program for 1959. 

Our 1959 program contemplates repairs to 4,987 freight cars as com- 
pared with an actual repair of 3,058 freight cars in 1958, which does 
not include cars that were upgraded or conditioned for loading. Our 
1959 program is set up principally to repair box, hopper, and gondola 
cars, for which we feel there will be the greatest demand. 

In 1956 Missouri Pacific built 1,976 new cars; in 1957, 2,024; in 
1958, 1,560; and in January 1959, 90 new cars. In addition, 150 Air 
Slide covered hoppered were purchased in 1957 and 1958. We build 
most of our cars in our DeSoto car shop, and we usually set up a new 
car program and order materials about the middle of the year for the 
following year’s program. Because of the economic condition exist- 
ing the middle of last year, it was decided to defer any program 
for 1959, but since business conditions have improved we have ordered 
materials and programed the construction of 600 new cars the balance 
of this year. 

A matter which this subcommittee will no doubt consider is the 
fact that the ownership of freight cars has decreased in recent years. 
In this respect, I would like to point out that in 1956 Missouri Pacific 
had an ownership of 43,764 cars as compared to the present ownership 
of 43,232 cars, a decrease of 532 cars. 

Through the period 1956 up to the present day, old cars have been 
retired and new cars placed in service with the view of providing the 
type of equipment shippers require. The cars retired were, for the 
most part, of much smaller cubical capacity than were those placed in 
service. 

For example, the preponderance of boxcars that have been retired 
in the past few years were of 40-ton capacity, many of which were 36 
feet in length, whereas those placed in service in recent years were 
all-steel 50-ton capacity, 40- and 50-foot in length, with an increased 
capacity of approximately 10 tons per car. 
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The same is true with respect to the open top cars consisting of 
hoppers and gondolas, as a large number of this type equipment retired 
in recent years were 50- and 55-ton capacity, whereas those placed 
in service were all 70-ton capacity, with an increased capacity of 
15 to 20 tons per car. 

Another factor not revealed in the ownership is the development of 
the trailer-on-flat-car service, which the Missouri Pacific started in 
1956. The Missouri Pacific has steadily expanded this service to the 
extent that we now have approximately 391 units in service and an 
additional 135 on order, which when considered in conjunction with 
our ownership of freight cars represents an overall ownership of 
approximately 43,758 units. 

In addition to the trail-on-flat-car units acquired, it has been neces- 
sary that cars to handle such units be acquired either through utiliza- 
tion of present flat cars or through lease arrangements. At the present 
we have under lease 130 75- and 85-foot flat cars which are not reflected 
in our ownership. 

For the past several years there has been an increasing demand from 
shippers for so-called specialized cars; that is, covered hoppers, dam- 
age-free cars, et cetera. These types of cars are more costly to build 
than general-purpose cars, and in considering new cars the require- 
ments of the shippers must be considered. As a matter of fact, the 
demand of shippers for specialized cars has increased faster than we 
have been able to place them in service. 

I have tried to briefly summarize the situation that exists on my 
railroad; however, to give you a more detailed account of the car 
situation with respect to the ownership, bad-order situation, et cetera, 
as of March 20, 1959, I have had prepared and attach hereto, marked 
“Exhibit A,” a statement showing the total ownership and the number 
of freight-cars bad-order, separated between classes. 

I have also had prepared and attach hereto, marked “Exhibit B,” 
a statement showing the total number of system and foreign freight 
cars on line, separated between classes, from which you will note Mis- 
souri Pacific has on its line the equivalent of 90.46 percent of its cars. 

(Exhibit A is as follows:) 


Exursit A.—Missouri Pacific RR. statement indicating the car situation with 
respect to ownership, bad order situation, etc., as of Mar. 20, 1959* 











Cov- 
Box? |Equipped|Stock}] Flat |Wood] Gon-|Hop-| ered |Tanks} Total 
box 3 racks |dolas4} pers | hop- 
pers 
Ownership._..................- 20, 714 991 |1, 166 |1,038 |1,252 |7,824 |7, 661 |2, 564 22} 43,232 
Bad order, general and heavy.} 1,062 40} 173} 103 47 | 397 |1, 427 14 4 3, 267 
Light and dunning---_--------- 278 17 34 13 17 57 | 203 67 0 686 
Percent bad order to owner- 
Ee is tae an bits cae 6.5 6.7) 17.7} 11.2] 51] 58] 21.3] 3.1] 18.2 9.1 
‘Total ownership in serviceable 


WR cde tamer ce censecs 19, 374 934 | 959 | 922 |1,188 |7,370 |6,131 |2, 483 18 | 39,279 





1 Represents the latest date actual figures are available, 

2 Includes 1,666 damage-free cars. 

3 Includes 585 auto parts cars (XAP) and 406 Evans device loaders; total 991. 
4 Includes 50 covered gondolas, 
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Exureit B.— Missouri Pacific RR. statement indicating total number as well as 
percentage of system and foreign equipment on line as of Mar. 20, 1959* 





Percent | Foreign Total 
Owned | System | system | railroad |Totalcars|} percent 
online | online | carson | online | online 


line 
iat ase ee ha aaah esa 20, 714 8, 359 40. 35 12, 084 20, 443 98..69 
MOE HOE. 2c cncunecncnenchantwanennan 54 5. 45 50. 35 
I ida haadsss elastase chccdiseiid es eae ae 1, 166 970 83. 19 160 1, 130 96. 91 
Bi ais/cctaseseniacb sain clos Sicaataaatdak akan shia Wee ania ads 1, 038 374 36. 03 601 97. 93. 93 
NEE SE Rriiehnddocbincddcccsdmaonsnnad 1, 252 994 79. 39 43 1, 037 82. 83. 
Cs atcictsunnnunckanmmnndannnnchade 7, 824 3, 534 45.17 1, 630 5, 164 66. 00 
EE II io rouse claccncccenuenan 2, 564 1, 737 67.75 403 2, 140 83. 46 
RID i cdcictnnddadncareadnangunnnbansmen 7, 661 6, 884 89. 86 816 7, 700 100. 51 
ecko kcnadkavddncasadsamdenoounmhaem 22 8 36. 36 13 21 95. 45 
ENO aise Wa nda kce amet aal 43, 232 22,914 53. 00 16, 195 39, 109 90. 46 





1 Represents the latest date actual figures are available. 


Mr. Dearmont. It is obvious that no railroad wants to have a short- 
age of cars. After all, there is an old saying that a good railroad man 
will kill a fellow for a carload of freight. And we are not going to 
be just reckless and careless and run out of cars so people can fuss 
about it. 

The problem I think of car shortages goes much deeper and is 
broadly related to the fact that the railroad industry itself has so 
many serious problems that I believe could be remedied, I know, from 
your hearings held in Congress during the last two sessions. 

Basically, your car-shortage problem would disappear, in my opin- 
ion, if railroads were given some realistic opportunity to compete for 
business. We are so restricted by regulations, much as if we were a 
monopoly—which, of course, we were some 35 or 40 years ago—that 
we have great difficulty in getting the finances necessary to build and 
buy all the freight equipment that we need. 

After all, you are familiar with this railroad situation. You know 
that there is little opportunity for a railroad to raise capital funds 
by equity financing. Likewise, a good part of the railroads of the 
country have had great difficulty in selling any bonds at a fair figure. 

And so we are largely in a position where we have got to finance any 
very large purchases or construction of equipment out of current 
earnings. 

It seems to me that there should be some more realistic approach to 
this railroad problem, and the realization that railroads, after all, 
are volume carriers. Give us volume and we are the cheapest means 
of transportation of freight, wheat, or whatever it may be that you 
can find in this country. But give us a minimum load to haul and 
ener being the most expensive means of transport you can 


The thing that keeps us from getting volume is the inability to 
realistically price our service. It seems to me that that should be 
recognized, that we should not be permitted to make rates, for exam- 
ple, that are below our cost, or that are discriminatory, but that we 
should be given the reasonable right to compete ratewise with our 
formidable competitors, and if we were given that right I believe I 
could give you absolute assurance that the railroads would reasonably 
prosper and they would have the means with which to finance all 
necessary requirements for rolling stock. 
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Freedom to compete freightwise is the one great need of the railroad 
industry. I wouldn’t have you understand that I am a bit unmindful 
of the fact that our competitors form an important service to the 
people, and one would be quite naive to believe that the public would 
get along without the service of fine and sometimes very large truck- 
ing institutions. There are movements of fr eight that they can han- 
dle, I regret to say, better than we. And so the public has the right 
to that kind of service and is going to have it. 

I have gotten sort of fond of airplanes. I fly them myself when 
I have a long way to goandI am inahurry. I know it is a sort of 
cramped-up way to fly and I get a little nervous once in a while. But 
as I have often said, if you have a long way to go and are in a hurry, 
get on a plane and fly there. 

If you want luxury, particularly if you are a senior executive, 
indulge yourself and get on one of the fine streamlined trains that 
the railroads offer you. You will enjoy it and you will live longer. 
Send your junior executives by air. They don’t have to think, just 
do what you tell them. 

That is just another instance. 

I want to really say that I agree that the country needs these johnny- 
come-latelies in the transportation field and needs them badly and is 
going to have them. All I ask asa railroadman is the right to fairly 
compete. 

When the railroads were a monopoly, we had to be closely regulated. 
We had to be restricted in the public interest. Nobody would be more 
ready to concede that than I. But we have ceased to be a monopoly. 
We haul less than half the freight of this country now, and still we 
are regulated much as if we were a monopoly. 

For example, I have an illustration of a load of pipe moving down 
the Misssissippi River. Unfortunately, or fortunately perhaps, in 
some instances, the Missouri Pacific Railroad with which I am asso- 
ciated parallels the Missouri and Mississippi Rivers. A man with a 
lot of pipe to ship—and all these railroad men know that pipe is fine 
freight ; you do well with it—but a progressive barge company came 
to them and said, “We will haul it cheaper than the railroads haul it.” 

They said, “We have had a long and fine relationship with the rail- 
roads; we don’t want to take it up but we will talk with them.” 

So they did. We said, after going into the matter thoroughly, “We 
will reduce the rate.” 

They said, “Fine, it is not as low as the barge, but we like your 
service and our fine relationship; you put that rate into effect and we 
will go along with you.” 

What do we have todo? Keep in mind that barge can change its 
price every day. It can charge you one price and me another in the 
same shipment so long as they only have three bulk products in that 
movement. 

What do we have todo? They don’t have to go to anybody to ask 
in that situation. We have to go up to the Interstate Commerce Com- 
mission, file a petition, ask for authority to put this rate in that we 
know is compensatory and will hold a very important piece of traffic 
for us. 

Who is it comes up and says, don’t let them do it? It is the barge 
fellows. They say, “Don’t; we won’t be able to get that freight ‘if 
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you do that. They are too low. They are trying to put us out of 
business. Don’t let them have it.” 

We go on and ultimately perhaps can offer evidence that the rate 
we propose is a compensatory rate and that we can give other people 
similarly situated the same type of rate, and the Commission has 7 
months to tell us yes or no. They often do a lot better than that. 
But if they wait anything like that length of time the ship has gone 
by that has the pipe, and we are out of business and then we have 
to fight like the devil. They have had a relationship with the barges 
and have gotten along well. 

That is the thing, in my opinion, that poses the most serious and 
vital problem for the railroads. And if we were given the right to 
compete, we would make enough money not to put barges and trucks 
out of business, Lord forbid, but we would do enough to get volume, 
and with volume we would render a fine service to the public, and 
economically. 

‘The shipping public would be ahead because rates for transporta- 
tion would be lower and our equipment would be in fine shape. 

Face the situation of my railroad last year. We had income going 
down. We had wages and costs going up. Our wages went up last 
year through cost of living and contract provisions, “about $414 mil- 
lion. That is a lot of money for even a reasonably good-sized rail- 
road line like the Missouri Pacific. 

We came out of reorganization, bankruptcy reorganization, March 
1, 1956. That year we ‘built just a little over 2, 000 freight cars in our 
own shops in DeSoto, Mo. The next year, 1957, we built almost the 
same amount. Then we dropped down in 1958 because money was 
getting scarce. 

Business was down and we didn’t have the available funds to go 
much further. So we built, as I recall, 1,550 cars. And then we 
slacked off on our repairs and bad orders. I tell you when you are 
hard up, when your business isn’t flourishing, when your current 
income is down, you have a tough time spending a normal amount of 
money keeping cars up because that goes against your current op- 
eration. 

The question of whether you come out in the black or red may be 
determined by your care in not spending too much on the repair of 
your cars. 

You haven’t got a demand for the cars, business is down, there is 
no shortage, and it takes a pretty stiff-backed executive to go spend 
money and go in the red just to keep up equipment not immediately 
needed. 

So we let our repairs get down. It wasn’t hurting anybody much 
except us ultimately. But we let down. We closed our carshop for 
the baibding of new cars early in January, and I think we built 90 
new cars early in January and then threw all those facilities into the 
repair of cars. 

We have a program this year of about 4,987 cars for repair. 

Now, business picked up quite sharply in March. We are looking 
a bit better, quite a bit better than we were last year, and we revised 
that program. The fact is, since the first of the year we have also 
programed and ordered steel to build 600 new cars that early last 
fall we were not thinking about. 
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But what you need, in my opinion, to solve basically car-shortage 
problems is to give railroads the opportunity to freely and fairly 
compete—not to be free of regulations, I wouldn’t ask that. I am 
willing to have to convince a sound Commission that the rate I pro- 
pose will return a profit. We haven’t any business hauling freight 
at a loss. And that it is nondiscriminatory. If we are given that in 
my opinion you can forget about freight-car shortages because that 
is our staff of life, hauling carloads of freight. 

On my railroad we have about 43,000 freight cars in our fleet. We 
have about 20,000 of those that are boxcars. And we have 614 per- 
cent bad-orders on boxcars now. Our average approaches 9 percent. 
We are about 21 percent bad-orders on hopper cars. That is the bad 
spot in our situation. 

But boxcarwise we are doing right well. I mean, 614, we will have 
that down to 5 before this year is out. 

As long as I last—it may not be too many years now, as you can 
look at the top of my head and see how white it is—I am sure that we 
are not going to get behind on car repairs on the railroad because you 
can see what I am doing this year; I am spending about $2 million 
more than I spent last year on repairs, and that means that I have 
to make $2 million more just to break even. So it isn’t fun to defer 
maintenance. 

There are many other things. I think of one very vital thing that 
could be done. Senator Schoeppel, you will no doubt recall in the 
last Congress we had a construction bill proposing a construction 
reserve which would let railroads take money out of current earnings, 
out of their net and put it into a construction fund out of which they 
could build cars and make other necessary capital expenditures; thev 
could build new cars and make other improvements on the railroad. 
That didn’t mean we were being given a tax-free situation. It only 
meant that we would pay the taxes over a period of years. 

The big problem is this: I remember when I came up to the head 
office of the railroad on April 1, 1936, one of the first jobs they told 
me I had to do was draw equipment trusts. I was a country lawyer. 
I had never heard of equipment trusts. I didn’t know what they were 
talking about. So I thought there would be somebody around who 
could tell me. I worked awful hard on it. 

We had 1,500 cars being built by the Mount Vernon Car & Foundry 
Co., I remember; 1,500 all-steel boxcars. That is a pretty big order 
for our railroad. We paid $2,325 apiece for them. ‘Today they cost 
from $8,600 up to $9,000, depending on how you equip them. So you 
can see the terrific problem there is in cost. 

You are largely dependent upon your depreciation reserve. Our 
railroad’s is a little over $12 million a year. Out of that we are able 
to do some building of new equipment. We have quite a problem 
because we are depreciating a $2,300 car; it runs out and we have 
to spend three to four times as much to build a car. So our problem 
is serious. I think therefore there is real merit in that proposal 
to have a construction reserve. That was before the last session 
and may be up again this session. 

heater thing, the public generally and the Congress is going to 
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have to face the fact that we are not big-money people in railroads. 
We pay higher wages than the average of industry, and I want to pay 
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good wages; I think we ought to pay people; I don’t want people 
running around with patches on their breeches working for my rail- 
road, and I am glad to pay them fairly. But we are in such a com- 
petitive position today that I think it ought to be recognized that 
we can’t take on too many extra burdens. 

For example, take the railroad retirement program. That was all 
right because railroad unions were in the picture very early. Ninety- 
five percent of the people who work for railroads are not brotherhood, 
and that is probably just as it should be. But they were progressive 
and aggressive. We put in this railroad retirement program. It is 
way ahead of any competitor we have got. We pay 214 times as 
much retirement—I am talking about the railroads now—as any one 
of our competitors pay. We pay four times as much unemployment 
tax as our competitors. That has a relationship to doing business. 

You tell one department store that it is going to be taxed twice as 
much, or four times as much, on items as its competitor across the 
street, and it will go out of business. It would realize it had to. I 
think railroads have been pretty resourceful to do as well as they have 
with the burden. 

This year you have before Congress—I don’t want to waste your 
time now about it, but there is a proposal there to increase by 10 
percent your railroad retirement. 

Being a country fellow I know about fairness. I tried to con- 
vince the railroads that we ought to propose to Congress that they 
repeal railroad retirement and put railroad employees on the same 
basis as every other employee in the country. They said you couldn’t 
get it done. Their philosophy is that you have to give something; 
you just have to give. It doesn’t make any difference whether you 
have it; you have to give. It doesn’t make any difference about com- 
petitors. Nobody will pay any attention to you. I believe they would 
if we talk about it real strong. Ten percent increase when we are 
already paying 214 times as much as other employers in this country. 

A 10-percent increase when actuarially your fund is unsound now 
in both instances. 

I wish Congress would adopt—I am sorry to talk so much on this 
and I will stop—I wish Congress would adopt a program of never 
increasing benefits until they had a sound fund from which to pay it. 

You know, we should face that problem first and disassociate it 
from giving somebody something. I know the temptation to help 
people out; you don’t stay in Congress too long if you don’t give 
some consideration to those factors, I believe. It should be recog- 
nized that we are a highly competitive industry, this transportation 
industry, and that we have got to have the straitjacket taken off of 
us if we are to continue as part of the free-enterprise system. And I 
want that. I don’t want you to subsidize the railroads. Why? Be- 
cause I know the next step is to take them over. And the last thing 
this country needs or should want is a socialized industry. And if 
you do it in the transportation industry, it will grow and expand. 

I say to my truck friends, my barge friends, “How long do you 
think it will be after Uncle Sam takes over the railroads until they 
take over trucks and buses and barges and airlines? You can’t have 
Gvernment competing in that transportation field. It will take it all 
over.’ 
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We are going to fight to stay as part of the free-enterprise system. 
All we ask is some realistic opportunity to compete for business. If 
you let us do that we will make enough money so nobody will ever 
sweat blood about cars again, because we don’t want car shortages. 
We want to build cars as rapidly as we can. I don’t believe you are 
probably going to have too critical a time this year. They moved a 
lot of grain in March, the Commodity Credit Corporation did. That 
is why if you look at my railroad, we made some money for a change 
in March. We will show pretty good. It takes us about 20 days to 
get it all figured up. 

These eastern railroads don’t give us the results of interchange of 
cars and shipments, and the Far West; it takes us a time to report to 
them what we have done with some cars they delivered to us, so it 
takes about 20 days. I know we made some good money in March, and 
that is one of the important facts, this unusual grain movement at an 
unusual time of the year. 

Senator ScHorpre.t. Which is a tremendous help, of course, for the 
days ahead. 

Mr. Drearmont. Surely. 

Making space for new grain. And we were hurt badly by a long 
embargo of the New Orleans Port. You talk about a railroad being 
short, we had cars lying down there from 6 weeks to 2 months, some 
of them nearly 3 months, loaded with farm products waiting for 
ships. The boats weren’t getting in there to take it and they just used 
us as storage space. That is a pretty serious drain on a car supply, to 
have it loaded up and standing on a siding waiting for a boat to get 
ready to take it. 

Senator ScuHorrret. Mr. Dearmont, I would like to ask you this, 
which was brought out here yesterday by some of the witnesses: We 
have had the problem discussed before us in these other hearings that 
we have had in this committee with reference to the cars from this 
section of the country being tied up for what some considered an inter- 
minable time in the turnaround. There has been some talk of increas- 
ing per diem charges. Do you have any ideas along that line that you 
care to give this committee ? 

Mr. Dearmonv. As far as per diem charges are concerned, I think 
$2.75 now—most of the railroads are recognizing that. There are some 
railroads that are protesting it and are not paying it. I think that is 
a negligible thing. I believe you will find the railroads ready to in- 
crease per diem charges gradually and I think they should be. They 
probably would find now that there is a committee of the AAR, com- 
posed of operating and mechanical people of the railroads, dealing 
with that problem all the time. I think they have got up to the point 
where they now think that probably a rate of probably $2.82 is justi- 
fied. They haven’t urged it. It will probably be there before very 
long. I think probably it should be $3 a car. I don’t believe you need 
to worry about the per diem if you give us time to build and keep 
our cars repaired. 

Senator Scnorrren.. Your great difficulty, I gather from your testi- 
mony, not only on your road but on other roads, has been the financial 
plight railroads have found themselves in, as was brought out in a 
series of hearings that we conducted in Washington which I thought 
were most instructive. 








ee 


FREIGHT CAR SUPPLY 59 


Obviously while it wasn’t dealt with to the extent that possibly it 
should have been by legislation, yet it was brought out there that 
the railroads were hurt by the different competing modes of trans- 
portation, and that something had to be done about it. 

The purport of your testimony is, I gather, to the effect that the 
railroads generally did not have the money, and with the business 
conditions as they were they were not in a position where they could 
justifiably go into the market for money to expand with new boxcars 
or rolling stock to keep everything up to par. 

Mr. Dearmont. That is true. 

Senator Scuorpren. You let your deferred maintenance pile up 
and as a result you cut some orders where best you could. 

Mr. Dearmont. That is right. On our railroad, generally, in the 
last year, we had on the average, on our own line, about 90 percent of 
our ownership. In other words, 10 percent was out on other railroads. 
And still we are glad to provide cars. The per diem is enough I think 
to justify our owning them. 

We would like to have an excess of our own absolute needs so that 
when peak times come, like the wheat harvest in Kansas, we can 
respond and have a right to call for more cars to meet that situation. 
Other railroads will cooperate. 

But it is difficult for us to justify a big building program or heavy 
repair or increase in our heavy repair program when our income is 
down because by and large we have to finance it out of our current 
income. That poses a serious problem when that income is down. 

Mr. Barron. I am interested in what Mr. Dearmont said about com- 
petition in ratemaking. You may recall that the Transportation Act 
of 1958 contains an amendment to the rule of ratemaking that pro- 
vides for more competition in ratemaking. My question is this: Have 

ou realized any benefit from that amendment ? 

Mr. Dearmonr. I think some. 

I think the Commission realizes I think that Congress wouldn’t have 
made a change if it hadn’t meant it to mean something. They haven’t 
gone overboard about it. 

I have great respect for men who dedicate their lives to the Com- 
mission work, but I think they have too much felt they had to be a 
guardian angel for every form of transportation. 

We live in a competitive society. And if you can’t live with fair 
competition you ought to die. That applies to railroads and every- 
body else. What I am saying is that we wouldn’t die if they would 
give us a chance to fairly and reasonably and honorably compete 
for business. 

That was a compromise. You know how those things go. The 
representatives of the truckers’ and the barges sat around and they 
fussed about how you are going to phrase that. I have forgotten how 
it ends up but it is something about “All, however, consistent with the 
transportation policy as stated in the original act.” That gave fellows 
who didn’t want to do much a chance to say, “I don’t believe this is 
in accord with the transportation policy of the country.” 

It seems simple to me, why a railroad is entitled to make a rate 
that will get it business so long as it is a rate that will make it money, 
and so long as it doesn’t discriminate between people. What is wrong 
with that? That is the general rule in business.. Why should you 
apply a different rule to a railroad? That is beyond me. 
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And the point is, it isn’t just to help a railroad out. If it weren't 
needed there would be no reason for the Congress of the United States 
or anybody else to be concerned except the stockholders and the offi- 
cers and people at work. But when you reduce the cost of transpor- 
tation you help our whole economy. It is the business life of this 
country that is aided. en ; : 

My good truck friends, I see them riding around in Cadillacs, and 
generally their wives have Cadillacs, too. They are doing well. If 
we could reduce our rates they would squirm around probably and try 
to meet them pretty well, and they would still do well. I don’t want 
to put them out of business. 

I have one other thing I want to say, and I will not elaborate on it. 
But why under high heaven can’t a railroad pretty frequently run a 
truck? That is beyond me. The highways are built in good part 
by our taxes. I can’t run a barge down the river. The barge doesn’t 
pay 1 cent toward maintaining that right-of-way. I am paying big 
taxes in Kansas. My railroad pays close to $214 million a year in ad 
valorem taxes in your State. Wedoitallover. Other railroads pay 
more. Santa Fe is bound to have paid more. We are good taxpay- 
ers. I don’t want to be excused from paying taxes on the property I 
have. If you give me a fair opportunity to compete I can pay taxes 
and be a good citizen. I would like to diversify. 

In Kansas City, Mo., we loaded a truck, put it on a flatear and hauled 
it over the Missouri Pacific to St. Louis. It was destined for 40 miles 
away—De Soto, Mo. We rolled it off of that flat car and the driver 
got on and drove it down to De Soto. What do we have to do under 
the law? We had to take it, even if the consignee was across the street 
from our station, we had to take it to our station, unload it, load it 
back on another truck, and haul it across the street. Why ? 

They said it would be tough competition on trucks if you didn’t 
do that. So what? Competition is the life of the free-enterprise sys- 
tem we have in this country, and that is utter nonsense, it is bad for 
the country, and it is crucifying the railroads, in my opinion. 

Mr. Barron. You think the recent change in the rule of rate- 
making is a step in the right direction ? 

_Mr. Drarmont. Yes, I do. I think it can go stronger with expe- 
rience. 

Mr. McExroy. I want to compliment you, Mr. Dearmont, on being 
a very articulate advocate for the railroads. 

Mr. Dearmont. Thank you. That is my business. And it is in my 
heart, too. 

Mr. McEtroy. We had some general testimony yesterday to the 
effect that boxcars from the western lines, taken east, just never got 
home again. That was pretty general. Could you give me some idea 
of how long it does take for a car to get back? 

Mr. Dearmont. You can’t deal with it that way. We put out 
some new cars and never see them until they are ready for major 
repairs. 

hat is true. 

Mr. McEtroy. That is one extreme? 

Mr. Dearmont. Yes. 

Here is an expert, Mr. Gregory, our chief operating officer and 
vice president. I think he would tell you that about half the cars on 
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our line we own and the other half are foreign-line cars. About 
half and half. rae 

That, I covered earlier in my statement. 

That is about what it is. We don’t fuss too much about keeping 
our cars. They give us a lot of business, Bless these eastern rail- 
roads. J know they come in fora terrible larruping about these things. 
We get a lot of receipts from connections out Kast that help us an 
awful lot. 

And, incidentally, we get more money out of those cars than we do 
the ones we load. We make more on them than the ones we load in 
our own area, first because it is more cost in handling our own cars, 
bringing it in off the branch lines, and so forth, and then because, of 
course, you have heavy manufacturing products, and things of that 
sort that carry a little bit higher price per car. So we are tickled 
to death to have them take our cars. If they want to keep them and 
send their old ones back we may not be too pleased but we have a won- 
derful carshop in De Soto, Mo. We fix our own up pretty good and 
occasionally we give some of them running repairs. I don’t want to 
complain about it. If they will just occasionally fill my car up and 
send it back I will call them blessings. 

Mr. McEtroy. From the time that the executive decision is reached 
to build a car, how long does it take to get it? 

Mr. Dearmonv. It takes you about 6 months to get your materials 
on hand. We hurried up a little bit on these 600 cars because we 
don’t know much about strikes, but they say that there may be a stop- 
page of work in the steel mills, and so we have got on hand now, 
guaranteed for delivery before such a happening, enough to build these 
600 cars. 

Mr. Gregory told me—he was here yesterday and I got in this 
morning—that he is conniving around behind my back to build 300 
more cars. We area little short of hopper cars. 

In my opinion, I told him he had better go find some carbuilder. 
That makes our building employees just red hot when I talk about 
buying a car. But if you can’t get steel, I know that some of these 
carbuilders are building some cars, anticipating we are going to be 
short and that we will run to them and pay a nice price. Mr. Gregory 
is a good economist and he says they will charge us a thousand dollars 
more than we can build the car for. 

I am money minded about these things, of course. I wouldn’t hold 
my job very long if we don’t end up more occasionally in the black. He 
is Scotch, too, and he doesn’t want to do that. But if it gets very 
pressing I am afraid these boys have something. We can’t get, in 
my opinion, enough steel to build any more cars than the 600 we have 
programed unless the mills keep operating. 

Senator Scuorrret. I want you to know, Mr. Dearmont, that we 
appreciate very much your splendid attitude and your presentation 
here on these important matters. It is mighty nice of you to come here 
to Kansas City. 

Mr. Dearmont. I am mighty honored to come. We pay tribute to 
you for your forthrightness and progressiveness in this and other areas. 

Senator Scnorrren. Thank you, sir. 
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The next witness is Mr. D. A. Baumgartner, general superintendent 
of transportation, Santa Fe Railroad Co., Chicago, Il. 
Mr. Baumgartner, we are happy to have you w vith us again today, s 
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STATEMENT OF D. A. BAUMGARTNER, GENERAL SUPERINTENDENT 
OF TRANSPORTATION, TOPEKA & SANTA FE RAILROAD CO., 
CHICAGO, ILL. 


Mr. BaumeGarrner. Thank you, Senator; and I would like to echo 
the comment that was made by Mr. Dearmont about the appreciation of 
the Santa Fe about appearing here, and also your taking the time to 
conduct these hearings. 

Senator ScHoreprer. Thank you, sir. 

Mr. Baumeartner. The forepart of my statement deals with box- 
cars. It is about a five-page statement. 

Would you like me to ¥ vad it 4 

Senator ScHoeppen, That will be all right. 

Mr. Baumearrner. The current outlook is that there is uncertainty 
regarding the adequacy of the boxcar supply on the Santa Fe in June, 
July, September, October, and November of 1959. The present fore- 
casts indicate that the winter-wheat harvest of 1959 will be consider- 
ubly higher than the 10-year average, although it may be substantially 
lower than in 195 8, when the harvest was the largest in Santa Fe 
experience. 

IT will depart from the text for a moment to say that this doesn’t 
apply particularly to the State of Kansas, but all of the States that 
the Santa Fe serves. There has been a lack of moisture in the Pan- 
handle of Texas and Oklahoma, and present indications are that the 
winter-wheat harvest in that area may be not as productive as it was 
last yeat 

The availability of boxcars in Santa Fe territory in 1959 is likely 
to be reduced by improved loading of general commodities in practi- 

cally all sections of the country, ‘and also by virtue of the national 

bade order car situation which is likely to diminish the available sup- 
ply of serviceable boxcars. The factors which may tend to produce a 
shortage of boxcars on the Santa Fe during the 5 months mentioned 
may be summarized as follows: 

(1) A decrease of 33,101 serviceable plain and special equipped box 
nationally on March 1, 1959, as compared to March 1, 1958. 

(2) Increased boxcar loading of manufactured goods in the East 
and forest products in the Pac ific Northwest this year as ¢ ompared to 
last year, which may make less cars available for loading on the Santa 
Fe. 

(3) The increase in loading, as mentioned under item 2, is creating 
a decrease in the number of system box and an increase in the number 
of foreign box on the Santa Fe. This, in effect, makes less suitable 
cars avi tilable, because the foreign cars are on the average less suitable 
for grain loading than are Santa Fe cars. The Santa Fe had on line 
on March 15, 1958, 20,110 system and 11,702 foreign box. On March 
15, 1959, the Santa Fe had on line 1! 5,426 system “and 18, 447 foreign 
box. 

As an offset, there are factors that will be helpful to the Santa Fe in 
providing an adequate boxcar supply. These are: 
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(1) Establishment of faster schedules which are producing a sub- 
stantial saving in car-days in both loaded and empty movements. 

(2) Greater efficiency resulting from new and improved facilities, 
methods, records, and reports. 

(3) Substantial Commodity Credit Corporation movement since 
January 1, 1959, to relocate grains produced in last year’s harvest, and 
which, it is believed, may eliminate to an extent the concurrent move- 
ment of old and new grains during the harvest periods. 

Again, I would certainly like to support Mr. Crawford and other 
witnesses yesterday expressing hope that the Commodity Credit Cor- 
poration will continue to move this last year’s grain in volume until 
at least about mid-May. It would be very helpful to the carriers if 
that program was continued. 

(4) Substantial increase in the number of covered hoppers that are 
loaded, which in most instances replace boxcars. 

Senator Scuorpret. Let me stop you and ask you right there: How 
have you found that on your road 

I was going to ask Mr. Dearmont that. Has that proven to be 
pretty satisfactor y? 

Mr. BaumcGarrner. The Commodity Credit program / 

Senator Scuorrret, No; the substantial increase in the number of 
covered hoppers that are loaded. 

Mr. BaumGarrner. Yes,sir. It is becoming a very popular car. 

In the first instance the car was manufactured primarily for cement, 
but in recent years it has gone into agricultural products to a great 
degree. We use them considerably, even during the harvest to trans- 
port grains, 

Senator ScnoerreL., There was a time when they were wondering 
how useful and practical it might be. But it has definitely been 
proven that they are a very prac tien approach to this problem, espe- 
cially in the shortage season, and it permits the operation of that type 
of equipment over a longer period of profitable operation, too, 
doesn’t it / 

Mr. BaumeGartrner. That is correct. We are finding more utiliza- 
tion now in the winter months than we formerly did. As I say, it is 
very popular, even for grain products, goods, both animal feeds and 
food for human consumption. Every time a covered hopper car is 
loaded it actually takes the place of a boxcar that was formerly loaded. 

Senator SCHOEPPEL. Proceed. 

Mr. Baumeartner. (5) Lnmediate action is being taken by many 

‘arriers, including the Santa Fe, to repair ¢ ars that are now unservice- 
able. The Santa Fe is presently taking steps to build up the car sup- 
ply for the winter-wheat harvest, which likely will not produce any 
movement in volume until mid-June. 

The probability is that any boxcar shortage on the Santa Fe tn the 
near future will occur during the winter-wheat harvest in June and 
July. The kind of car required to transport this winter wheat pri- 
marily is the plain boxcar. 

Statement No. 1 attached, shows certain data relative to the own- 
ership, bad order, and serviceable plain box on all U.S. roads and 
on the Santa Fe on selected dates in 1958 and 1959. 

It is significant to note that on February 1, 1959, as compared to 
February 1, 1958, the ownership on all U.S. roads declined approxi- 





64 FREIGHT CAR SUPPLY 


mately 11,400 cars, and the serviceable box declined approximately 
26,700 cars. On the Santa Fe, the number of plain box owned re- 
mains about constant. Mention has already been made of the decrease 
in the number of Santa Fe box on line on March 15 of this year as 
_aeiaan to the same date last year, due to a greater demand nation- 
ally. ; 

Preliminary discussions have been held with the Car Service Divi- 
sion of the Association of American Railroads at Washington, D.C., 
about the supply of box during the wheat harvest. There will be sub- 
sequent conferences within the near future to formulate plans to have 
the maximum number of boxcars available on the railroads that serve 
the wheat-harvest area. 

Senator Scuorpret. Might I ask you to digress at this point and 
give us the benefit, for this record, of how your railroad association 
attempts to handle and get the supply of cars into the area. You 
say here you are operating in a conference, you are starting with a 
conference on this matter. Can you give us a description, for the 
benefit of those who will read this record, because there are many, 
many misconceptions about it. 

Mr. Baumeartner. Each year, Senator, it seems like a different 
plan is necessary. In past years, starting about the ist of April, for 
example, the car-service division would issue instructions nationally 
ordering the return, either empty or loaded, of western railroad cars 
to western railroads to permit the grain lines to build up a supply of 
cars preliminary to the harvest. 

Last year, due to the depressed economic conditions, that particu- 
lar activity was not necessary. In other words, we all had a good 
supply of our own cars on our own lines, last year prior to the harvest. 
That is one of the things that helped us take care of it to a good de- 
gree last year. 

Then, in a situation of that kind when the harvest period approaches 
and a car needs assistance, the Car Service Division would issue 
orders to various railroads to deliver to the Santa Fe or the Rock 
Island, or Missouri Pacific a certain number of cars daily that are 
classified as serviceable boxcars. 

We do the best we can with those cars to upgrade them and use 
them for grain loading. But as I say, the situation is a little bit 
different each year, depending on the situation nationally. 

Senator Scuorrret. Then what you attempt to do is what was in- 
dicated by one of the witnesses here, when you get them back on your 
line then you distribute them on your system in different places where 
you think your pressing need will be and where they can be gotten to 
as quickly as possible for shifting here and there? 

Mr. Baumeartner. That is correct. 

Senator Scnuorrren. That has proven to be a pretty good way to 
alleviate some of these shortages, hasn’t it ? 

Mr. Baumeartner. Yes. The shortages have not been as serious 
in recent years as they have been in past years. 

Senator Scuorrren. And it has helped from a layman’s stand- 
point, for instance, a few elevators or line elevators on the west end 
where the cars are spotted, and we will not have the complaint that 
the eastern part or the southern part of the State is getting a lot 
of these cars and we don’t have them available out here. You try 
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to progressively move them ahead about the time that the harvest 
season comes on. That is about the way all the railroads are operat- 
ing, is it not ? 

Mr. Baumecartner. Yes, sir; that is correct. On our line we start 
in Oklahoma and Kansas and progressively move north. We do the 
very best we can to have these cars distributed without discrimination. 

There are problems, naturally ; somebody is going to have a shortage 
of cars. It just can’t be helped. We hope that it is of relatively 
short duration. 

In the postwar years, from January 1, 1946, to March 15, 1959, the 
Santa Fe installed 12,810 new boxcars, and made general repairs to 
8,138 boxcars. Thus, the present Santa Fe ownership of 35,238 plain 
boxcars and 4,575 specially equipped boxcars, a total of 39,813, in- 
cludes 20,948 which have been purchased new or given general re- 
pairs in the postwar period. 

In addition to the acquirement and maintenance of boxcars, the 
Santa Fe now owns 3,603 covered hopper cars, an increase of 3,218 
since January 1, 1948, which replace boxcars, in the transportation 
of many commodities loaded in bulk. 


Santa Fe ownership and capacity of its fleet of box and covered hopper cars as of 
Jan. 1, 1948, 1951, 1954, 1957, and 1959 


Aggregate | Covered | Aggregate | Total box | Aggregate 





Date Box capacity hoppers capacity jand covered! capacity 
hoppers 
eae Shr eae | 
| 1,0001h. | | 71,000 1b. | 1,000 Wb. 
PAE EN: hc cow amaccanoebes 34, 408 3, 228, 394 | 385 53, 900 34, 793 3, 282, 294 
PL At SOR 3). nnaacnannmcuben 35, 764 | 3,414, 548 1, 210 169, 400 36, 974 3, 583, 948 
PD 00G 37,651 | 3,643, 562 1, 458 204, 120 39,109 | 3,847,682 
Es We REE soc deSanesncwamemun 38, 667 3, 748, 062 2, 658 372, 120 41, 325 4, 120, 182 
Jan. 1, 1959 sy sesa sc eles 39, 833 3, 875, 182 3, 603 504, 420 43, 436 4, 379, 602 





The above tabulation reflects an increase of 24.8 percent in car 
ownership and 33.4 percent in capacity on January 1, 1959, as com- 
pared to January 1, 1948. 

General: In addition to the foregoing comments concerning box- 
cars, the Santa Fe expects a tight situation during the summer months 
of 1959 for open top cars and covered hopper cars, and perhaps will 
have moderate shortages of those kinds of cars. 

In order to reduce the number of all types of cars awaiting repairs 
so as to have the maximum number available for service during the 
heavy loading summer months, the car repair force has been increased 
in the mechanical department by 341 men at various repair points 
within the last 35 days. 

Statement No. 2 attached, will show the Santa Fe ownership of 
revenue cars as of January 1, 1947, to 1958, inclusive. We felt con- 
fident that the growth of industry and agriculture along the Santa 
Fe lines has been more than matched by an increase in freight-car 
ownership. 

Throughout 1958 and 1959, we have continued our normal program 
of freight-car acquisitions. Since the beginning of 1958, 2,324 new 
cars have been added. At the present time, we still have 915 new 
cars on order for delivery as fast as they can be turned out, and, in 


addition, our program calls for placing orders within the next 30 
days for another 1,450 freight cars. 
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The Santa Fe has not allowed its bad-order percentages to increase 
appreciably, and, as stated earlier, is taking further current measures 
to reduce the number of unserviceable cars to a bare minimum. It 
has been the policy of the Santa Fe to do all it can to take care of 
shipper requirements, and that policy will be continued. 

Freight cars today are costing from three to four times what they 
did 20 to 25 years ago. In this infk ationary period with narrowing 
profit margins and low rates of return in the railroad business, it is 
becoming increasingly difficult for the railroad industry to provide 
all of the funds necessary to m: uintain a fully adequate car supply 
to meet all peak periods, especially is this true by reason of the fur- 
ther fact that depreciation accruals, based as they are upon original 
costs and long periods of life for tax purposes, do not come anywhere 
near providing the money needed at today’s prices for replacement 
of wornout cars. 

A substantial contribution to the maintenance of an adequate 
freight-car supply in the country could be made by more liberal depre- 
ciation treatment. for income-tax purposes. The ability of the car- 
riers to maintain an adequate supply of freight cars would be greatly 
furthered by the adoption of two reforms in Federal tax legisl: ition 
which have been advocated by the carriers. 

The first of these is the establishment of a construction reserve 
that would permit railroads to set aside from taxable income moneys 
for the purchase of new equipment, with the provision that it must 
be used for that purpose within 5 years or otherwise it would become 
subject to income tax at the rate for the year set aside. There would 
be no long-term loss of tax revenue to the Federal Government wader 
this plan, as any amounts used from the fund would not in the future 
be subject to depreciation or other tax deductions. 

The second measure that would help the national car supply would 
be to allow depreciation of equipment for tax purposes under a shorter 
and more realistic period than presently is permitted. For example, 
instead of requiring that depreciation deductions on freight cars be 
taken over a period of 30 to 40 years, the railroads should be per- 
mitted to use a life of no more than 15 years for this purpose. 

These two measures would go far toward securing a more adequate 

‘ar supply for the railroads of ‘the countr y. 

The Santa Fe believes that one of the major causes of the inade- 
quacy of the freight-car fleet of the railroads of the United States 
is the unduly low rate of per diem—that is, the rate of compensation 
that is paid by the railroad using a freight car to the owner of that 
“ar. 

Over the years the per diem rate has been so low that it has 
not. provided ‘the railroad companies with a sufficient incentive to ac- 
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quire freight cars. The low rate of per diem has on the contrary 
tended to make it more economical to use cars owned by others than to 
assume the burden of ownership. 

The Santa Fe believes that higher per diem charges would go far 
to rectify this situation. This would serve as an inducement for the 
acquisition of additional freight-car equipment and thereby bring 
about a much needed increase in freight-car supply. 

It supports in principle the legislation that has been proposed by 
the Interstate Commerce Commission to amend the Interstate Com- 
merce Act, to provide for the inclusion in the per diem charge of 
an incentive factor, and to amend the act to provide the Commission 
with authority to assess penalty per diem charges during periods of 
serious freight-car shortage. 

(Statements Nos. 1 and 2 are as follows :) 


Plain bor 


ALL U.S. ROADS 


Feb.1, | Junel, | July1, Feb. 1, 
1958 | 1958 1958 1959 
Cars owned __ 685, 869 | 682, 225 | 681, 259 674, 447 
Home ears heavy bad-order 25, 931 31, 315 32, 555 | 39, 053 
Total bad-order_. 33, 493 | 41, 830 42, 877 48, 815 
Percent total bad-order to ownership 4.9 6.1 6.3 | 12 
Total serviceable : 652, 376 640, 395 | 638, 382 | 625, 632 


AST Gas. 


Mar. 1, June 1, July 1, | Mar. 1, 
1958 1958 1958 | 1959 
Cars owned__ | 35, 341 35, 344 35, 326 | 35, 238 
System on line. | 20, 181 | 21, 143 | 20, 012 | 16, 054 
Foreign on line... 10, 618 | 12, 067 | 21, 322 | 15, 954 
Total on line. 30, 799 33, 210 41, 334 | 32, 008 
System heavy bad-order . __ 724 601 412 766 
System light bad-order : 322 | 257 | 233 | 375 
System total bad-order 1,046 | 858 | 645 1, 141 
Foréigns total bad-order__._ 86 | 87 139 81 
System and foreign total bad-order- 1, 132 945 784 | 1, 222 
Percent bad-order to ownership. - 3.2 23 2.2 | 3.5 
System serviceable on line 19, 135 20, 285 | 19, 367 14, 913 
Foreign serviceable on line. __ 10, 532 11, 980 21, 183 15, 873 
Total sérviceable on line .__ 29, 667 32, 265 | 40, 550 | 30, 786 


Source: Office of G.S.T., Mar. 24, 1959. 
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Senator Scuorppen. Mr. Baumgartner, I express my appreciation to 
you for this statement. 


Two of those matters that you mentioned on pages 5 and 6 have a 
construction reserve, and the realistic approach to depreciation I 
think, if continued to be denied, is a short-sighted policy. I think it 
is an absolute inequity. I regret that we were not able to get that 
done. It looks like we are making some progress on it. 

I note what you have to say about the increasing of the per diem. 

Would you give the committee and those who are interested in this 
record the benefit of what you think that ought to be? Have you 
folks made an analysis or a study of it? 

Mr. Baumearrner. Not specifically, Senator. We don’t think 
that the present $2.75 rate really provides an incentive. To say just 
exactly what that rate should be, I would say as a trial basis probably 
it would be realistic to raise that about 50 cents a day, to about $3.25, 
tosee what the result would be. 

Senator Scuorrren. I know there has been much discussion, other 
than these hearings, in informal discussions by some of us on the 
committee about this very thing and in relation to what the Interstate 
Commerce Commission should be doing or permitted to do. 

Mr. Barton, do you have any questions? 

Mr. Barron. Just one or two, Senator. 

Mr. Baumgartner, I take it in establishing per diem rates you believe 
they should allow an element of profit ? 

Mr. Barton. Under court decisions now no element of profit is 
allowed in the payment of per diems, but merely the costs. I take it 
you would agree that something additional should be added in order 
to compensate both for increased costs of ownership and for the profit 
lost while the car is on another carrier’s line? 

Mr. Baumeartner. I think that is right. I dont’ know that I actu- 
ally like the word “profit” very well. I think your latter statement 
about the value of the car to the owner during periods when he is 
deprived of its use rather states our position. 

And further, the incentive that would be created by a higher per 
diem rate generally. 

Mr. Barton. The reason I asked you that, the proposal was to in- 
crease the rates to take into account some reasonable payments for 
profit that are lost while the car is on the line of another carrier. 
The law provides only for compensation to the owner. There is a 
fine line sometimes as to how far you can go. But you think a slightly 
increased per diem would help ? 

Mr. BauMGaARTNER. I do; yes, sir. 

Mr. Barton. Thank you. 

Senator Scoorrret. Mr. McElroy ? 

Mr. McExroy. Just one question, Senator. 

During previous car shortages, Mr. Baumgartner, was anything 
done through the Car Service Division of the AAR to equalize the 
burden of the shortage throughout the country, or does it hit 
regionally ? 

Mr. Baumeartner. Yes, it develops regionally and of course I think 
the—I know the Car Service Division accepts the responsibility of al- 
locating the cars as fairly as it can on a regional basis, and it is the 
responsibility of the Car Service Division to do so. 
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Mr. McE:roy. As you have indicated before, they try to anticipate 
where the shortages might occur regionally and stockpile cars in that 
area to take care of it? 

Mr. Baumaartner. Yes, they have done that, particularly with the 
winter wheat harvest. 

Mr. McE roy. One other thing. In talking about depreciation 
schedules for boxcars—that 30 years is too long; what is the life of a 
car? 

Mr. Baumeartner. It depends on the maintenance. We have some 

‘ars on our railroad, of course, that are 30 years old, but I would say 
generally—and I think it is a rather uniform opinion—that probably 
20 years is probably the maximum. You have to spend a lot of money 
to keep these cars in service if you don’t do anything on a current 
basis. Thirty years just isn’t good. 

Mr. McExroy. One last question. 

Where the covered hoppers are used for grain movements, do you 
get a faster turnaround than you do with boxcars? 

Mr. Baumeartner. I don’t believe any faster turnaround. There 
are certain terminal elevators that can unload covered hoppers to 
good advantage and quicker than can be accomplished with a boxcar. 
But that is not a general thing as yet. 

I would say the turnaround during the harvest period is about the 
same for a covered hopper and a boxcar. 

Senator Scrorrren. Thank you very much, Mr. Baumgartner, for 
a splendid statement. 

The next witness is Mr. W. B. Simmons, general superintendent of 
transportation, Burlington Lines, Chicago, Il. 

Mr. Simmons, we will be very glad to hear from you. 


STATEMENT OF W. B. SIMMONS, GENERAL SUPERINTENDENT OF 
TRANSPORTATION, BURLINGTON LINES, CHICAGO, ILL. 


Mr. Suamons. Mr. Chairman, I, too, have a prepared statement. 

Senator Scnorrret. Mr. Simmons, you may proceed in whatever 
way you desire. 

Mr. Stmmons. I should like to read my statement and discuss it as 
we go along. 

Senator Scuorrret. That is quite all right. 

Mr. Stumons. May I take the liberty at the outset of seconding on 
behalf of the Burlington Lines the things that Mr. Dearmont said in 
citing the basic reasons for some of the railroad difficulties. 

He said it so well and far better than I could. I hope he won’t mind 
a second from the Burlington Lines. 

Senator Scnorrren. That is quite all right. 

Mr. Stumons. We thought it might be well in preparing the state- 
ment for this hearing to outline in a rather brief manner the efforts 
we have made on the Burlington Lines to maintain our ownership both 
as to numbers and condition. 

I will read from the prepared statement. 

Except for the ever-present tightness in supply of boxcars of higher 
class for loading sugar, flour, grain products, et cetera, the C. B. & Q. 
railroad has encountered no great difficulty in providing an ade- 
quate supply of freight cars of all types for its online loading during 
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the first quarter of 1959. There have been no serious or continuing 
shortages. 

This, notwithstanding an increase of 25,143 cars, or 14.5 percent in 

cars, loaded on line during the period January 1, 193 59, to March 24, 
19: 59, inclusive, over the corresponding period of 192 58. This increase 
includes an increase of 7,682 cars of grain loaded in boxcars due al- 
most entirely to movement of CCC grain from terminal, subterminal 
and country elevators and farm storage. 

As of March 1, 1959, C. B. & Q. railroad owned 44,379 freight cars 
which included 23, O57 "plain boxcars. This freight car fleet is main- 
tained in good condition by a continuing heavy repair program and by 
steady acquisition of new cars to offset retirements and to provide addi- 
tional cars of various types as is considered necessary. 

Following is a statement showing freight cars receiving heavy re- 
pairs for the 5-year period 1954 through 1958 as well as the program 
for 1959: 














| | 

| ro Total Boxears | Total Boxears 
cars cars 

= = fc OE oat — SS semen — a 
1954. ___-- | 6, 398 2,651 || 1958... 2, 324 1, 054 
1955... a 4,214 2, 206 | Programed for 1959___ Be 4, 695 2, 677 
1956. | 4,243 1, 330 a gc 
1957... .. = 2, 758 1, 083 | Rote --| 24,632 | 11, 001 

|| 


You will note the program for 1959 calls for general repairs to 4,695 
vars Which will include 2,677 boxears. I might say that approximately 
500 of those boxcars are already off the line and we expect to complete 
1,500 of them by the first of July and will not undertake repairs to the 
remaining 1,000 until after the third-quarter heavy loading. 

Next, I will discuss br iefly the light bad-order cars, that is, other 
than heavy or generally heavy repair cars. 

Light bad-order cars receive repairs currently and the percentage 
of all bad-order cars on the C. B. & Q. Railroad to ownership is con- 
sistently well below the average for all U.S. roads, as the following 
table will demonstrate: 


Average percentage of bad-order freight cars to ownership 























' 
| Percent bad-order iH} | Percent bad-order 
Year ee ee ee Year preseereneenesanet 
| All U.S. | C.B. & Q. || All U.S. |C.B.&Q 

roads RR, | roac s RR. 

bbieanina ick eae I> = —— pavecaiiane acetone - is 
1948. ___ 4. 60 3 |) 1954_ 6. 20 | 3. 09 
1949. _ 6. 19 | 91h MON icsen cntdenetatiescans 6.00 | 3.21 
1950. 6.94 5 || 1956. is 4.20 | 3.59 
1951. __- 5.08 || 1957_.- ~ 4.55 | 3. 30 
1952__- 5,37 | 1958 7.09 | 3.46 
1953. 5.11 | : | As of Mar 1, 1959__._- 9. 20 | 3.90 





This compares the average percentage of bad-order freight cars 
to ownership on the C.B. & Q. Railroad with the same percentage for 
all U.S. roads. 

It simply shows, briefly, that we are well under the national average 
on percentage of bad-order. 
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During 1958 the C.B. & Q. Railroad acquired new freight cars, 
as follows: 1,500 boxcars, 450 covered hoppers, 100 insulated box, 
104 Airslide hoppers, 140 mill-type gondolas, 1 heavy-duty depressed 
flat ; total, 2,295. 

The 1959 program for new freight cars follows: 600 plain box with 
plug type doors, which provide either a 6-foot door for conventional 

oxcar loading such as grain and grain products or a 14-foot opening 
for wide-door loading, 500 hoppers, 100 insulated box, 50 bulkhead 
flats, 100 covered gondolas, 100 3,500 cubic-foot covered hoppers, 20 
Airslide hoppers; total, 1,470. 

The results of these programs can readily be seen by comparing 
the following ownership figures for the C.B. & Q. Railroad with those 
of all U.S. roads as of January 1, 1947, when we were coming out of 
the war years, with January 1, 1959: 


C.B. & Q. RR. All U.S. roads 


Plain box- | All freight | Plain box- | All freight 
cars cars cars cars 








ee 6 Us aks kan ewan cmedates toate 20, 035 42, 441 678, 183 1, 749, 556 
Na Boa ko nica aed Cadunuaaekeucincakcaundd 23, 106 44, 449 674, 792 1, 725, 728 
A NOI in siciincnicecccdecbcncecesnna +3, 071 +2, 008 —3, 391 — 23, 833 
I ek aria tata cle a eceen eemnteted aN +15.3 +4.7 —0.5 —1.4 


This shows our railroad has increased both its ownership of box- 
cars and its ownership of all freight cars while the national situation 
has lessened in both categories. 

The C.B. & Q. Railroad feels that it has maintained over the 
years, and has now, a freight-car fleet adequate in quantity and quality 
to protect the needs of its shippers and, above that, to make a sub- 
stantial contribution to the national pool of freight cars. Our diffi- 
culty arises from the fact that very rarely, if ever, do we have the 
equivalent of our ownership on our own rails in times of heavier 
national loadings and the resultant car shortages. 

I might make a short statement here to the effect that our own 
railroads are always a very low percentage. When I say “the equiva- 
lent of our ownership” in the paragraph I just read, I mean the sys- 
tems plus the foreign, the ratio that total bears to the ownership. 
But, of our own cars, in the year 1957 we averaged only 23.6 percent 
of our own cars on our own railroads for the whole year. 

In 1958 that figure improved. We averaged 35.1 percent. In 
other words, we had about one out of three of our own boxcars on our 
own railroad. And that was due to the fewer cars loaded nationally 
in 1958. They didn’t need them as bad elsewhere and let them come 
home to us. 

The freight-car ownership of the subsidiary lines of the C.B. & Q. 
Railroad—that is, of the Colorado & Southern Railway and the Fort 
Worth & Denver Railway—has also increased substantially during the 
period included in the foregoing statement for the C.B. & Q Rail- 
road and all U.S. roads. On January 1, 1947, these 2 subsidiary lines 
owned 1,577 boxcars; on January 1, 1959, 2,957 boxcars, an increase 
of 1,380 cars or 87.3 percent. During the same period their total 
ownership of freight-car equipment increased from 4,066 to 4,999; 
933 cars or 22.9 percent. 
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The percentage of bad-order freight cars to ownership on the two 
lines is also consistently well below the national figure. During the 
year 1958, the average percentage of bad orders to ownership was 
3.72; on March 1, 1959, 3.31. 

It is indeed difficult to estimate what the freight-car situation will 
be for the balance of 1959. The first test, so far as boxcars are con- 
cerned, will probably come with the start of the harvest in the South 
around the first of June. With the efforts that have been made to 
provide greater storage space at interior points by the movement of 
old Government grain it is possible that the new crop will move shorter 
distances, thus increasing boxcar utilization by reason of a quicker 
turnaround. 

If the harvest in the South is not delayed and moves northward 
without interruption, it is possible that under instructions from the 
AAR the available empty boxcar fleet can move northward with the 
harvest and shortages of boxcars for the new harvest may be no 
greater than they have been in the past years. 

If the forecasts for increased carloadings hold up, the second half 
of the year may see real shortages, not only for boxcars but for other 
types of freight cars as well. This condition could be aggravated 
or lessened by developments affecting the national economy not fore- 
seeable at this time. 

Be that as it may, Burlington Lines is continuing to make extraordi- 
nary efforts to condition and augment its freight-car fleet and motive 
power and to generally ready its plant and facilities to meet any 
urgency as best it can. 

We have a few comments of what we think might be helpful from 
a long-range viewpoint and nationally. 

From a long-range viewpoint, it would be desirable to provide as 
much incentive as possible for construction or acquisition of additional 
freight cars. For example, if we could deduct, from taxable income, 
money set aside to buy or build cars, and thus establish what the ac- 
countants call a “construction reserve,” we think more cars might be 
built. Likewise, it would be helpful if such equipment could be 
written off, or depreciated on our books, during a shorter period than 
is now permitted. 

And, finally, we think car rental or per diem charges should be 
established on a basis which will make freight-car ownership more 
attractive. So long as it is cheaper to rent a freight car than it is 
to own one—and that is the situation today—the national car fleet 
will be inadequate and serious shortages will occur. 

But if rentals can be increased, so that ownership becomes more 
attractive than rental, a powerful incentive for increased car owner- 
ship would thus be provided. Bills to accomplish this were intro- 
duced in Congress last year, and we on the Burlington Lines hope 
similar bills will be considered during the present session. 

That ends our prepared statement, Mr. Chairman. 

Senator ScHorrre.. Thank you very much, Mr. Simmons. 

From your statement it looks like the C.B. & Q. is ahead of the 
parade and can be depended on. 

Mr. Simmons. I hope it isn’t thought that that is produced here in 
the spirit of braggadocio. Really, it isn’t. It is a statement: of fact. 
That is the way we feel about it; that is the way we have felt. 
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Senator Scuorrvet. I think it is desirable and well to bring out 
some of those facts. They prove helpful. 

I note what you have to say here about your per diem charge. I 
presume that there is a limitation on the amount that will do some of 
the things that you have in mind here, as some of the rest no doubt 
have been thinking about. 

Would you care to indicate your own judgment as to about what 
you think that charge ought to be? 

Mr. SrwMons. That, indeed, is a difficult question, Senator. 

I will answer it in this w ay: In times of extreme car shortage, where 
any railroad can load any car it can get its hands on, a per diem 
charge of $5 or $6 or $7 a day wouldn’t run the car home. It would 
still keep it loaded. But in normal times, or in times of lesser demand, 
a per diem rate more than the $2.75 but much less than the sums I 
have just mentioned, we think might suffice. 

Our thoughts on higher per diem are not only to make it more com- 
pensatory for the car owner but to induce the underowned railroads 
to build more cars. After all, none of us build freight cars to rent 
them out. We want the use of them, or their equivalent. if I had to 
mention any figure about what we think a proper per diem charge 
might be I would probably say $3.50. 

Senator ScHorerre.. I appreciate your views, sir. 

Mr. Barton, do you have any questions ? 

Mr. Barron. Yes, sir. 

Would you be in favor of increasing the ICC’s authority to allow 
penalty per diems to be placed in operation in a period of shortage so 
cars would be returned more promptly, or an effort to get cars returned 
more promptly ? 

Mr. Stmmons. Yes; we would favor that in principle, but in applica- 
tion it would have to be very carefully studied to prevent inequities or 
hurting somebody who should not be hurt. 

Our thoughts are that if the Commission determines there is a 
national shortage of boxcars, that they should not say to railroads in 
this region or that region, “We are going to raise your charges,” but 
it should be raised nationally ; spread over the Nation. If the penalty 
per diem charge is applied by the Commission we think it should apply 
nationwide to that type of car. 

Mr. Barron. You would not prefer applying it regionally where 
there is a tendency to hold up the return of the cars to their owning 
lines? 

Mr. Stumons. It is my understanding that when this was first dis- 
cussed it was thought that they would say, this railroader this group 
of railroads or railroads in this section, we will impose the penalty 
per diem on them. We are not in favor of that. We think it should 
be applied nationally. Yes; we are in favor of penalty per diem 
in case of car shortage. 

Mr. Barron. But ona national basis? 

Mr. Simons. With that provision. 

Senator ScnorpreL. Mr. McElroy ? 

Mr. McExroy. One question. 

We have had some testimony from others about your own system 
cars getting off line and staying off line. I am wondering whether 
the lines, the railroads oper ating in Kansas, for example, keep each 
other's cars, or are they returned? 
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Mr. Simmons. Our good friend Ralph Clark, formerly manager of 
closed cars, now chairman of the Car Service Division, used to issue 
orders—and they will be again, I am sure, from Mr. Miller, as they 
become necessary—to prevent that kind of misuse. But I don’t think 
it is too serious if I use one of Santa Fe’s cars while he is using one of 
mine. They are both good cars. What we are griping about is using 
poor cars, 

Senator Scrorrren. In other words, what you have in mind, if you 
get comparable-type cars it is all right ? 

Mr. Summons. Yes. Otherwise it re: uly isn’t all right. 

Senator Scuorrpet. Thank you very much, Mr. Simmons. 

We appreciate your coming here, along with the other gentlemen 
who help us out, with your views. 

Mr. Sismons. You are quite welcome. 

Senator ScHorpreL. Mr. E. EK. Foulks, assistant vice president, oper- 
ations, Rock Island Lines, Chicago, Il. 








STATEMENT OF E. E. FOULKS, ASSISTANT VICE PRESIDENT, 
OPERATIONS, ROCK ISLAND LINES, CHICAGO, ILL. 


Mr. Fours. Senator, we also appreciate the opportunity to appear 
here and help furnish information that you are collecting. 

Mr. Jenks asked me to express his regrets, as he had some very 
serious commitments that he was unable to break at this time. 

Senator ScHorprpeLt. We understand that. We appreciate your be- 
ing here for your line. 

Mr. Foutks. The Rock Island ownership of freight cars as of Janu- 
ary 1 for the past 6 years was as follows: 


ROR at eee eee eee SO BES Aes oi ee 29, 664 
ROO Bere ete cae ae res sy Par Lets oe SS Leek eee ee 30, a 
DME op te ores Se A eg tet me 2), 2a0 | 19GO.2= a= i ca eee gee eo ae 30, 3: 


Since January 1, 1959, we have received 100 new 50-foot boxcars. 
We have on order 600 hoxcars, 400 of which are standard 40-foot box- 
cars, 100 40-foot boxears with DF equipment, and 100 insulated 50-foot 


boxears with DF equipment. On the order for 400, 270 have been 


received, 

During the period from January 1, 1954, to January 1, 1959, we 
have increased our ownership of covered hoppers from 677 to 1,885, 
an inerease of 1.208 units. 

Since January 1, 1959, we have received delivery of 15 so-called 
jumbo hoppers and have on order 4 dry-flow jumbo hoppers. Covered 


‘hoppers are used for bulk loading of many commodities which for- 


merly moved in boxcars. 

As of January 1, 1959, our ownership of box and auto cars was 
16,682. In addition, we had 205 insulated DF or compartmentizer 
‘ars which are carried as refrigerators, but actually transport com- 


Sesdition which would be subject to boxcar movement, making our 


ownership 16,887. 
As of January 1, 1959, we showed a bad-order ratio of 6.02 percent 
to ownership; as of March 27 this had been reduced to 4.7 percent, 


and we are concentrating our efforts to bring this percentage even 


lower. In this connection, we started a heavy repair program at our 
Kl Reno, Okla., shop in April of 1958 and have given heavy repairs 
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to 811 boxcars. Presently we are getting two cars per day, but expect 
to step this up to four cars. 

In November of 1958 we started an upgrading program on boxcars 
at Biddle, Ark., and have upgraded 730 boxcars since this program 
started. We are presently upgrading 9 or 10 cars daily and will 
continue this program. 

We have just started a similar upgrading program at Liberal, Kans., 
where we expect to get two or three cars per day. 

Many of these cars being upgraded were good only for rough freight 
loading but should now be good for class A loading for 3 to 5 years. 

That completes the prepared statement, but I should like to make 
one comment. 

Mr. Scott, in his testimony yesterday, pointed out the fact and 
asked for the committee to investigate a decline in the ownership 
of boxcars by the Rock Island between 1953 and the present date. 

It so happened that during the years 1950, 1951, and 1952, the Rock 
Island was acquiring boxcars. In 1950 we bought 1,000 boxcars; 
in 1951, 1,938; and in 1952, 1,412. So the 1953 figure happened to 
represent one of the high points in our boxcar ownership. 

Subsequent to that, or about that same time, we were under con- 
siderable criticism from patrons in connection with open-top cars, 
and I have pointed out here we have also increased our covered 
hoppers and our insulated cars which are an offset to the boxcars. 
I think properly they should be considered in that light. 

But with the money or the funds available for the next 2 or 3 years 
we had to acquire more open-top equipment. We would have liked 
to have bought. more boxcars but I think Mr. Dearmont pointed out 
very well—and I certainly second his remarks—that you only have 
so much money to spend and you have to decide where it is needed 
the worst and apply it in that way. 

We think now we have brought out open-top ownership up about 
where it belongs, and that 1s why now we are receiving 700 boxcars. 

We are also a little bit optimistic in this upturn that has taken place. 
We hope to be able to order some additional boxcars that we will 
receive before this year is over. 

Senator Scnorrret. Thank you very much, Mr. Foulks. 

Let me ask you one question. What do you think about the per diem 
charges ? 

Mr. Fourks. We are in agreement with what Mr. Baumgartner 
and Mr. Simmons said. We think there should be a higher per diem 
rate. I think, as Mr. Simmons does, it should be national, and I don’t 
know how we can quite decide about the allocating of penalty rate 
in regions or with individual railroads. Based on what I had read 
of the proposed or possible legislation, it would seem to me it would 
be very hard to administer equitably to the industry. 

Senator Scuorrret. Mr. Barton ? 

Mr. Barton. You say, Mr. Foulks, that you would like to see it 
applied on a national basis. Do you mean by types of equipment or by 
all types of equipment? 

Mr. Fourks. All types of equipment. 

Mr. Barron. In other words, if there is only a shortage in boxcars 
you would like to see it applied to all equipment all over the country ? 
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Mr. Fourxs. I am sorry; I meant a higher per diem rate, No. 1, as 
Mr. Baumgartner mentioned. No. 2, if ‘there is to be a penalty per 
diem rate then it should be national. I would see no objection to 
applying it to types of cars if there were an emergency in a certain 
type of car. 

Mr. Barron. A geographical thing, rather than on type of equip- 
ment ? 

Mr. Foutks. Yes, sir. 

Mr. Barton. What is “DF” equipment you mentioned here? 

Mr. Foutks. That is a term that is commonly applied and is called 
damage-free equipment. It is actually interior equipment in a box- 
car that replaces dunnage, more or less. 

Mr. Barron. Thank you. 

Senator ScHOEPPEL. Mr. McElroy? 

Mr. McExroy. How much does it cost to upgrade a car? 

Mr. Foutxs. That depends entirely on the type of work being done. 
The work that is being done at El Reno on those cars there, that is a 
heavy repair program and will average somewhere around $900 a 
car. The work being done at Biddle, Ark., that I mentioned, is actu- 
ally principally applying pinewood lining , renew ing floors, and what- 
ever running repairs are necessary. That is averaging about $400 a 
car. 

Of course, we use the term “upgrading” in connection with making 
cars suitable for grain loading. At times prior to the grain harvest 
and during the grain harvest it may run only $20 or $25 a car, aver- 
age. That is just minor repairs to make it tight to hold grain. 

Senator Scnorrret. Thank you very much, Mr. Foulks. 

Mr. Foutks. Thank you for the opportunity, Senator. 

Senator Scnorrret. Is there anyone else here who desires to offer 
testimony in this proceeding today ? 

(No response. ) 

Senator Scnorpre.. If not, what we want to do, we will hold this 
record open for some time for the benefit of those who desire to file 
additional statements. 

Mr. Barton, I believe that you have a request here, for entering into 
the record a statement? 

Mr. Barton. Yes, sir. 

This gentleman couldn’t be present this morning but was here yes- 
terday. He has a few sentences he asked me to read. 


STATEMENT OF JOHN LESTISHEN, ASSISTANT TRAFFIC MANAGER, 
FARMERS COOPERATIVE COMMISSION C0., HUTCHINSON, KANS. 


Mr. Barton. This is the statement of John Lestishen, assistant 
_ manager, Farmers Cooperative Commission Co., Hutchinson, 

ans 

We request that the Interstate Commerce Commission and the As- 
sociation of American Railroads issue orders for the release of west- 
ern-owned railroad boxcars that are being utilized by the eastern rail- 
roads at the present time, in order that these cars can be returned 
immediately to their respective home lines. 


42940—59—_—-6 
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Such an order will give our western lines ample time to inspect and 
repair their cars, thus making them available and in good condition 
for this coming wheat harvest. 

Senator ScHoerreL. I want to say with reference to the time that 
the record will be left open, we will hold the record open through 
April 15 for any additional matters to be filed. 

I want to express the appreciation of the members of this committee, 
and of the chairman, to Judge Stanley and those in authority for 
making this courtroom available for conducting this hearing. 

I want to express my appreciation to you men of the railroad indus- 
try and to others who had either your topflight men appear—as Mr. 
Dearmont appeared person: ully—and all the rest of you for giving us 
the benefit of information which will be very helpful to this committee, 

As I indicated before, this is one of a series of hearings that will 
be held, and the announcement as to the next hearings w ill come from 
the chairman of the committee who is conducting some hearings in 
the Pacific northwest. 

[f there is nothing further, the matter is now in recess. 

(Thereupon, at 12:05 p.m., the subcommittee was adjourned, sub- 
ject to call of the Chair.) 

(Subsequently, Senator Schoeppel submitted the following state- 
ment for inclusion in the record of the Kansas City, Kans., hearings :) 

Some of the letters I received relative to the proposed abandonment by the 
Rock Island Line of service between Horton, Kans., and Fairbury, Nebr., sug- 
gested that patronage of the line was low because of poor service—particularly 
inability to get freight cars when needed. I asked one of my correspondents, 
Mr. Orris E. Case, executive secretary-treasurer of the Kansas Grain & Feed 
Dealers Association, to gather some details for me. They are contained in 
the following extracts from various communications which he has sent me: 

(Information furnished by U.S. Department of Agriculture, Agricultural 
Substation and Conservation Committee, Seneca, Kans., March 25, 1959, re: 
performance of Rock Island on branch from Horton to Bern: ) 

“Service undependable and inconsistent. Not able to get cars when needed. 
Train makes three round trips per week. Standing order left for empty cars 
to be delivered each week. Through the period October 1958S through December 
1958, 6 weeks were skipped on delivery of cars, ordered by Lortscher Grain Co., 
of Bern, Kans. 

“Wittmer Grain Co, on two occasions in last 18 months requested cars. Had 
to get extension on shipping orders in both cases due to lack of cars. 

“Where Union Pacific served the area, more cars were made available by that 
line.” 


(Information furnished by U.S. Department of Agriculture, Agricultural Sub- 
station and Conservation C Sindanen Brown County, Kans., March 24, 1959:) 

“Barly in fall of 1958 elevators had to wait 30 to 40 days for cars to move the 
grain, 

“Fairview. Kans., elevator ordered 11 cars from Rock Island on September 17, 
J95S. Two cars furnished on October 1. Received two loaded cars which they 
emptied, anc returned making 4 of the 11 ordered. Later 4 cars were furnished 
und 3 more were emptie? and returned, making the 11 ordered originally. 

“Elevator at Powhattan, Kans., had similar experience.” 
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MONDAY, JUNE 8, 1959 


U.S. SENATE, 
INTERSTATE AND FOREIGN iat E CoMMITTEE, 
FreiGgut Car SHORTAGE SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:40 a.m., in room 
»110, New Senate Office Building, Hon. Warren G. Magnuson, chair- 
nan of the committee, presiding. 

Senator Scnoerre, (presiding). The committee will come to order. 

The other members of the subcommittee will be here shortly and in 
the interest of getting the proceedings underway this morning on these 
measures it is thought advisable that we should move out on them. 

This hearing is concerned with measures introduced to attempt to 
ee the adequacy of the freight-car supply on the railroads of the 

United States. When the level of business is relativ ely high, the sum- 
mer and fall seasons of the year are marked by shortages of freight 
cars. Sucha shortage is now in prospect. 

These hearings are open to shippers and carriers to express them- 
selves on matters involving the freight-car supply generally and on 
three bills: 

S. 1789, introduced by Senator Magnuson for himself and 18 other 
Senators, myself included, would amend section 1(14) (a) of the In- 
terstate Commerce Act by allowing the Commission, in fixing the 
compensation to be paid for the use of freight cars, to give considera- 
tion to the level of freight-car ownership and to other factors affect- 
ing the adequacy of the national car supply. It also would determine 
on the basis of such consideration whether such compensation should 
be caleulated on the basis of the elements of ownership expense in- 
volved in owning and maintaining freight cars, including a fair re- 
turn on value or whether it should be computed on the basis of ele- 
ments reflecting the value of use of freight cars, or upon a combina- 
tion of bases, all to the end of providing just and reasonable compen- 
sution to freight-car owners, contributing to the economical use of 
freight cars, and encouraging the acquisition and maintenance of a 
freight-car supply adequate for national defense : 

S.1811, would amend section 14(a) to authorize the Interstate 
Commerce Commission, in establishing compensation to be paid for 
freight cars subject to per diem charges, to:prescribe the maximum re 
sonable compensation for the use of such freight cars as an incentive 
for construction and maintenance of an adequate supply of cars and 
to include as a faetor in such compensation the earnings power or 
value of use of freight cars lost by the owner when used by others. 


63) 
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In this connection, it should be noted that under section 1(14) (a) 
of the act, the Commission may establish the compensation to be paid 
for the use of any locomotive, car, or other vehicle now owned by the 
carrier using it, but in Palmer v. United States (75 F. Supp. 63, 1947), 
a three-judge district court held that the use of the word “compensa- 
tion” in section 1(14)(a) precludes the Commission from establish- 
ing a per diem charge in excess of any purported reasonable recom- 


pense to the owner; and further, 

S. 1812 would amend section 1(15) of the Interstate Commerce Act 
to give the Interstate Commerce Commission authority when a short- 
age or threatened shortage of freight cars exists, to impose charges 
in addition to the regular car-hire, car-rental, or per diem charges on 
any type of car in any section of the country which, in the opinion of 
the ICC, would be reasonably calculated to relieve this shortage or 
threatened shortage of freight cars by encouraging adequate owner- 
ship and economical use of such cars. 

S. 1811 and S. 1812 were introduced by Senator Magnuson and me 
at the request of the Interstate Commerce Commission. 


(The bills follow :) 
[S. 1789, 86th Cong., 1st sess.] 


A BILL To amend section 1(14) (a) of the Interstate Commerce Act to insure the adequacy 
of the national railroad freight car supply, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1(14) (a) of the Interstate Com- 
merce Act is amended by adding at the end thereof a new sentence reading as 
follows: “In fixing the compensation to be paid for the use of freight cars, the 
Commission shall give consideration to the level of freight car ownership and to 
other factors affecting the adequacy of the national freight car supply and shall, 
on the basis of such consideration, determine whether compensation should be 
computed on the basis of elements of ownership expense involved in owning 
and maintaining freight cars, including a fair return on value (which return 
shall be fixed at such level as in the Commission’s judgment will encourage the 
acquisition and maintenance of an adequate freight car fleet), or should be 
computed on the basis of elements reflecting the value of use of freight cars, or 
upon such other basis or combination of bases as in the Commission’s judgment 
will provide just and reasonable compensation to freight car owners, contribute 
to sound car service practices, and encourage the acquisition and maintenance of 
a car supply adequate to meet the needs of commerce and the national defense.” 


[S. 1811, 86th Cong., 1st sess.] 


. 
A BILL To amend section 1(14) (a) of the Interstate Commerce Act, to provide an incentive 
for construction and maintenance of an adequate national supply of freight cars 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress. assembled, That section 1(14)(a) of the Interstate 
Commerce Act, as amended (49 U.S.C. 1(14)(a)), is amended by adding at 
the end thereof a new sentence reading as follows: “The Commission, in estab- 
lishing the compensation to be paid for the use of any such vehicle which is sub- 
ject to per diem charges, based upon time detention as distinguished from mile- 
age, shall prescribe maximum reasonable compensation for the use of such ve- 
hicle as an incentive for construction and maintenance of an adequate national 
supply of such vehicles, and shall include as a factor in such compensation the 
earning power or value of the use of such vehicle which is lost by the owner 
when it is used or appropriated by others.” 
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[S. 1812, 86th Cong., 1st sess.] 


A BILL To amend section 1(15) of the Interstate Commerce Act, so as to aid in alleviating 
shortages of railroad freight cars during periods of emergency or threatened emergency, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (15) of section 1 of the Inter- 
state Commerce Act, as amended (49 U.S.C. 1(15) ), is amended by striking out 
“(ce)” and “(d)” and inserting in lieu thereof ‘“(d)” and “(e)”, respectively, and 
by inserting immediately after clause (b) of such paragraph a new clause as 
follows: 

“(e) to impose on one or more carriers, when a shortage or threatened short- 
age of freight cars exists, such charges (in addition to the car-hire, car-rental, 
or per diem charges, or mileage rates, then in effect) applicable to any type of 
freight car in any section of the country during such emergency, or threatened 
emergency, as in the opinion of the Commission are reasonably calculated to 
relieve such shortage or threatened shortage by encouraging adequate ownership 
of freight cars by each carrier and by promoting the expeditious movement, 
distribution, interchange, or return of freight cars, and the additional charges 
shall be paid by the carrier using such cars to the owners ;”. 

Senator Scuorrret. I note this morning we have our distinguished 
colleague and my neighbor in the U.S. Senate from the State of 
Colorado. 


Senator Allott, we will be very glad to hear you first. 


STATEMENT OF HON. GORDON ALLOTT, A U.S. SENATOR FROM THE 
STATE OF COLORADO 


Senator Atnorr. Thank you, Mr. Chairman. The reasons which 
impel me to join in the cosponsorship of 8. 1789 and to appear here 
this morning arise from economic factors which have appeared in my 
section of the country, Colorado, in Nebraska, Kansas, New Mexico, 
Utah, Wyoming; in fact, all of that area with which you are very 
well acquainted yourself. 

Year after year, starting about the time that the wheat crop comes 
on in this area and continuing on through October and November 
when we need a great supply of cars for the movement of sugar beets 
and other agricultural items particularly, we have found that we have 
run up against a shortage of freight cars. As a matter of fact, I 
know as well as I am sitting here that within 2 weeks I will be wiring 
or calling the various railroads which serve that area of the country 
and calling upon them for cars which they are hard placed to find, to 
move wheat and other agricultural commodities out of our country, 
and I might say out of yours, Mr. Chairman. 

In going into the matter and especially since the chairman of this 
committee, Mr. Magnuson, has offered this bill, it seems to me that 
one of the best ways to correct this would be to pass 1789 and to make 
the powers of the Interstate Commerce Commission very definite and 
to provide them very definite directives on what rentals should be 
= for the use of freight cars. This would authorize the ICC to 

compensation paid by one railroad to another for the use of freight 
ears and if this bill were adopted it would, in my opinion, provide 
an incentive for railroads to build and maintain an adequate freight 
car fleet. 

As things now stand it appears that it is cheaper for the shipping 
road to rent a car because the current per diem charges paid by one 
railroad to another cover only the bare costs of the ownership of the 
cars. 
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These cars rent, I am told, for $2.75 a day and apparently many of 
the carriers upon receipt of a car are able to make more money out of 
it by keeping it than they are by building a car fleet of their own. 
This results through the great Midwest countr y in agricultural prod- 
ucts being stockpiled on the ground sometimes for months: it results 
in commodities being destroyed; it results in great losses to the farm- 
ers, while these commodities lie on the eround or lie in open storage 
of one kind or another unable to get any kind of a movement for them. 

In Colorado, for example, this would help the wheat farmers and 
the sugar industry during the time diseetiy following the harvest 
when they have faced critical shipping problems year after year. 

Now, it seems to me that there is nothing ridiculous about this par- 
ticular situation. If a freight car costs $8,500 it seems to me that no 
one here should insist that such a car be rented to anyone upon a 
rental of $2.75 a day. Under this situation no one is going to build a 
fleet of their own cars nor is there any impelling motive for them 
to build a fleet of their own cars when they can rent them for $2.75 
a day and build them up. 

If you take a cost of $8,500, deduct from that the cost of repair, 
the cost of depletion, it is very obvious that $2.75 a day does not 
begin to cover these particular items. I would not build a piece of 
property, real or personal, for $8,500 and rent it for $2.75 a day, and 
I believe that there are very few people in this room who w ould. 

It seems to me that the gist of this bill is contained really in the 

last few lines of the bill in which it says: 
(which return shall be fixed at such level as in the Commission’s judgment 
will encourage the acquisition and maintenance of an adequate freight car 
fleet), or should be computed on the basis of elements reflecting the value of use 
of freight cars, or upon such other basis or combination of bases as in the 
Commissions’ judgment will provide just and reasonable compensation to freight 
car owners, contribute to sound car service practices, and encourage the acqui- 
sition and maintenance of a car supply adequate to meet the needs of commerce 
and the national defense. 

Mr. Chairman, I say in conclusion that I believe the interest of the 
shippers, the carriers, and the public and simple equity demand a re- 
vision of this situation in order that a great portion of the country 
may not, through the present laws, be depri ived of their cars without 
any incentive or any real incentive for the return of those cars. 

The great storehouse and feedhouse of this Nation needs transpor- 
tation. and the railroads which are trying to provide the cars to do 
this should be encouraged to do it as well as other railroads in the 
United States should be encouraged to maintain an adequate fleet of 
-ars for themselves and build them. 

I want to thank you very much for this opportunity to appear before 
this committee. 

Senator ScHorrreL. Senator Allott, we appreciate your being here. 
T just want to make one observ ation and I am sure you will agree 
with it. In the small-grain producing areas of the Midwest, the cars 
that are built and are utilized, especially on grain shipments, are gen- 
erally good grain-tight cars ? 

Senator Atiorr. That is correct. 

Senator Scuorpre.. And in the exchange, and when there are delays 
in getting those types of cars back, I will ask the distinguished Senator 
from Colorado if it isn’t true in his area as well as it has been in mine 
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in Kansas, that we get numerous complaints from the shippers of 
grain about receiving cars from some of the other railroads, primarily 
they say the eastern railroads, that they do not get the grain-tight-car 
types, which then causes them much more delay. 

I was wondering if the Senator has obser ved that in his area as well 
as we have in the State of Kansas ¢ 

Senator AtLorr. Yes; I have observed it and I will say this, that 
I know just as sure as the sun will be coming up tomorrow morning 
that in just a short time I will be receiving calls and wires from elevator 
operators, from individual farmers, from chambers of commerce, in 
fact, from practically everyone in my own great State of Colorado. 
I know that I will be receiv ing these starting in about 2 weeks because 
they do not have the supply and there is a ereat deal of wastage be- 
cause they cannot move these small grains out. 

Senator Scuorrret. I would like to ask the Senator this other ques- 
tion. I have observed in Kansas, and it is all to the good, that gen- 
erally preceding the harvest, the railroads try and do stock on sidings 
in strategic places cars that can be utilized as the harvest advances in 
those areas. 

Senator AtLorr. They do, and this stock and supply is eaten up as 
a grasshopper eats up an alfalfa field. It just disappears overnight 
once the grain starts coming in, and, of course, my problem in this 
respect is no different at all from my distinguished colleague, the Sen- 
ator from Kansas, whose problems with respect to this transport ation 
are exactly the same as mine. 

Senator Scnorpren. Thank you, Senator. Senator Engle, Senator 
Allott was the first witness here. Does the Senator from California 
desire any questions of the Senator from Colorado ? 

Senator Ener. I think not; thank you very much, Mr. Chairman. 

Senator Atiorr. Thank you, Mr. Chairman, for this opportunity. 

Senator Scuorrret. Thank you, Senator Allott. 

Is Congressman Charles O. Porter in the room ? 

The Congressman desires to offer testimony. We will move along, 
and the next witness is the Honorable Kenneth Tuggle, Chairman of 


the ICC. 


Mr. Chairman, we will be glad to hear from you this morning. 


STATEMENT OF HON. KENNETH H. TUGGLE, CHAIRMAN, INTER- 
STATE COMMERCE COMMISSION, ACCOMPANIED BY COMMIS- 


SIONER RUPERT L. MURPHY AND COMMISSIONER HOWARD G. 
FREAS 


Mr. Tueerr. Mr. Chairman, I am appearing today on behalf of 
the Commission to testify on bills S. 1811, S. 1812, and S. 1789, the 
three measures under consideration at this hearing. Two of these 
bills, 1811 and 1812 would give effect to the altern ate proposals and 
legislative recommendation No. 1 in the Commission’s 72d annual 
report. 

I will comment on 1812 first. 

While many different factors contribute to freight car shortages, 
the two principal causes are inadequate car ownership and failure to 
utilize existing equipment efficiently. The Commission is firmly of 
the view that enactment of S. 1812 will help materially in reducing 
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the crippling economic impact of recurring car shortages. Specifi- 
cally, we believe it will encourage the acquisition of a more adequate 
car supply by each carrier and promote expeditious movement and 
handling of freight cars. 

The freight-car supply situation has been a serious problem for a 
number of years. The ownership of such equipment is, in fact, now 
less than it was during World War ITI despite the general expanding 
economy of the country. As a result, critical shortages occur almost 
every year during periods of peak loadings. Studies made as far back 
as 1950 indicate that a total of 1,935,500 freight cars would be required 
by 1956 to meet the anticipated needs of shippers. 

However, with an ownership of only 1,774,616 cars on January 1, 
1956, which includes railroad-owned or controlled refrigerator cars, 
widespread shortages occurred during that year. 

As of January 1, 1958, such freight-car ownership and control of 
class I railroads totaled 1,824,603 cars, and by May 1, 1959, such 
ownership and control had declined to 1,781,313 cars. The following 
table indicates the trend in such car ownership and control, and in 
cars ordered, retired, and installed during the past 10 years: 


Freight-car | Freight cars | Freight cars | New freight 

















Year ownership | ordered retired cars installed 
(as of Jan. 1) 
oe ee 1, 838, 689 6, 223 90, 348 84, 669 
RS ar es te a a ee ae 1, 833, 010 | 155, 732 | 76, 179 42, 067 
Ne a a A a arte 1, 798, 898 92, 231 | 53, 028 87, 727 
Pe sti Kabat s eee etka eceneeacee 1, 833, 597 34, 369 62, 240 67, 420 
a a Re il eae 838, 777 33, 565 50, 123 69, 394 
rs ce Sere eg ies cee a 1, 858, 048 21, 976 71, 858 30, 562 
I its SR oo EN oe ee ee 1, 816, 752 166, 603 73, 491 37, 509 
eae te Ba a al 1, 774, 616 41, 794 49, 853 61,615 
RM eta ee  ee Ieee ee eh 1, 786, 376 46, 063 54, 363 92, 590 
a a als ee ee aed 1, 824, 603 17, 538 65, 005 41, 172 
AOR ee De aL ant IOS 1, 800, 770 1 20, 344 1 30, 508 1 10, 964 
Rar May 1 MONO: « ooo ics wat tin nc2-cceeeces | A ORIBIO es 00% od Mit SA eeu spas Se eaeoreee 
14 months. 


In view of the recurring critical shortages of freight cars experi- 
enced by the Nation, it is imperative that the ownership of such equip- 
ment be increased and maintained at a level which will meet the needs 
of the shipping public during normal times and provide a reasonably 
adequate supply during periods of emergency. 

As I have previously stated, in addition to inadequate car owner- 
ship, one of the greatest contributing factors to this unhealthy situa- 
tion has been the failure of some carriers to utilize the existing fleet 
of equipment efficiently. During periods of critical shortages, the 
Commission has resorted to every means at its command to cope with 
the problem. Insofar as shippers and receivers are concerned, greatly 
stepped-up demurrage charges have helped to insure prompt loading 
and unloading. Such action, however, offers no solution to the prob- 
lem as it arises during that phase of car movement and handling when 
the equipment is in the hands of the carrier. 

Since the earning value of the average freight car greatly exceeds 
the current per diem charge of $2.75, some of the carriers have found 
it cheaper to rent cars than to own them. These carriers, therefore, 
have no economic incentive to provide their fair share of an adequate 
car supply. If the advantages of renting equipment could be made 
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less attractive during times of car shortage, there would be a greater 
willingness on the part of every railroad to make its just and equitable 
contribution to the national car fleet. 

Some time ago the Commission attempted to take the profit out of 
“renting” equipment by imposing a penalty per diem charge which 
it believed would furnish a pecuniary spur to deficit railroads to ac- 
quire a sufficient number of cars to at least take care of their own load- 
ing obligations. However, a three-judge district court in Palmer v. 
United States, 75 F. Supp. 63 (1947), held that the use of the word 
“compensation” in section 1(14) (a) of the act, which authorizes the 
Commission to fix reasonable compensation for the use of cars, pre- 
cluded it from establishing a per diem charge in excess of any pur- 
ported reasonable recompense to the owner. 

S. 1812 would overcome the effect of this decision by amending sec- 
tion 1(15) of the Interstate Commerce Act so as to authorize the 
Commission, during periods of car shortage or threatened car shortage, 
to direct the assessment of special charges on one or more deficient 
carriers. These charges, payable to the car owners, would be in addi- 
tion to its per diem or other regular charges then in effect, and would 
be in such amount as in the Commission’s opinion are reasonably cal- 
culated to relieve the shortage or threatened shortage by promoting 
the expeditious movement, distribution, interchange, or return of such 
equipment, and by encouraging adequate ownership of freight cars 
by each carrier. 

If this bill is enacted, the Commission’s first step would be to deter- 
mine the extent to which railroads, individually and collectively, are 
deficient in car ownership. This would involve a comprehensive study 
of traffic requirements, including the peak loadings on individual 
lines. Separate studies would be necessary for the various types of 
equipment, such as box, gondola, hopper, flat, refrigerator, stock, or 
other special types of cars. Consideration would also be given to the 
type and flow of traffic and whether the carrier is predominantly an 
originating, terminating, or bridge line. 

Gece the Commission adopts a car ownership formula it would then 
be in a position to influence deficit car ownership railroads to increase 
their ownership to the prescribed level within a reasonable time or 
suffer penalty per diem charges in the event of another car shortage. 

T will now comment on S. 1811. 

The second alternative proposal of the Commission, which is imple- 
mented by S. 1811, would amend section 1(14) (a) of the Interstate 
Commerce Act so as to require the Commission, in establishing the 
compensation to be paid for the use of any vehicle subject to per diem 
charges, based on time or detention as distinguished from mileage, 
to prescribe maximum reasonable compensation for the use thereof 
as an incentive for construction and maintenance of an adequate 
supply of such vehicles. 

The Commission would also be required to include as a factor in 
making such a determination the earning power or value of the use 
of such vehicles which is lost by the owner thereof when used or 
appropriated by others. This proposed amendment would thus au- 
thorize the Commission to fix per diem rates which give due regard 
to the necessity of providing an incentive to every railroad to procure 
and maintain a sufficient car supply at all times, a power which the 
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court in Palmer v. United States, supra, held that it did not have 
under the present provisions of section 1(14). Such a provision would 
be of substantial assistance to the Commission in alleviating freight- 
car shortages by providing it with a means of eliminating the owner's 
loss, the used’s gain, and providing an incentive for increased car 
ownership, The utimate objective under either of the alternative 
proposals is an overall increase in the total inventory of freight cars. 

Another bill which has been introduced is 8. 1789, which would give 
the Commission an alternative in setting the per diem rate as bet ween 
the elements of ownership expense involved in owning and maintain- 
ing freight cars, including a fair return on value, or of computing 
the per diem charge on the basis of elements reflec ‘ting the value of 
use of freight cars, or upon such other basis or combination of bases 
as in the Commission's judgment will provide just and reasonable 
compensation to freight-car owners, contribute to sound car service 
practices, and encourage the acquisition and maintenance of a car 
supply adequate to meet the needs of commerce and the national 
defense. 

While S. 1789 would make no change in the Comnission’s emergency 
powers, it does, in our opinion, embody the ultimate objective of 
the Commission’s recommendation No. 1 of increasing the national 
ownership of freight cars. The same long-term result might, there- 
fore, be accomplished under S. 1789. 

That concludes my statement, Mr. Chairman, and we will be glad 
totry to answer any questions you might have. 

Senator Smaruers (presiding). Senator Schoeppel, do you have 
any questions / 

Senator ScHorrren. No. 

Senator SMaTHERS. Senator Engle, do you have any questions / 

Senator ENGiE. No, sir. 

Senator Smaruers. Mr. Chairman, let me ask just a couple of ques- 
tions. I got in a little late and didn’t hear your testimony to start 
with. 

As I understand it, the Commission is in favor of the adoption of 
Senate bills 1811 and 1812? 

Mr. Tuceie. That is correct, Senator. 

Senator Smaruers. Now, with respect to the other bill, 1789, are 
you people for or against that bill ? 

Mr. Tvcetr. We do not oppose it because we believe it would ac- 
complish the same thing sought in the other two bills; it might be a 
little bit slower. We would not object to the enactment ‘of. 1812 
and 1789. 

Senator Smaruers. Let me put it this way: we are going to have to 
decide which one we are going to pass here. Now, which one do you 
recommend to us, just very specifically, that this committee if you want 
us to approve them, what do you want us to do? 

Mr. Tucere. We would like for you to pass 1811 and 1812. 

Senator Smaruers. And that would accomplish, in your judgment, 
that which needs to be done better than would the passage of 1789 

Mr. Tvecir. Yes, sir. 

Senator Smaruers. While you are not opposed to 1789 you still 
prefer 1811 and 1812; is that it? 

Mr. Tucetr. That is our position. 
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Senator Smarurrs. Who opposes these bills, 1811 and 1812, do you 
know ¢ 

Mr. Tuaeir. [have seen a list of the witnesses, but 

Senator SMarHers. From your own information who is it, what 
eroup is it that is opposed to this legislation ? 

Mr. Tucci. The Association of American Railroads and the Ameri- 
can Short Line Railroad Association. 

Senator SMATHERS. Yes. 

The railroads, but other than that is there anyone opposed to them 
so far as you know ? 

Mr. Tuaeir. Not so far as I know. 

Senator Smariers. How many times have you had legislation of 
this kind come up before the Congress / 

Mr. Tvaerr. Well, we have commented on the freight- iy supply 
situation every year in our annual report since 1945, nearly 1 15 years; 
we have made specific legislative recommendations in the last 4 or 
possibly 5 years. 

Senator Smarnuers. And the specific recommendations you have 
made over the past + or 5 years have been that embodied in Senate 
1811 and 1812? 

Mr. Tuceéie. Substantially. 

Senator Smarners. Do you think that, again I say I didn’t hear 
your earlier testimony, you think that the freight-car shortage is of 
sufficiently emergent nature that we should pass : this type legislation / ? 

Mr. Tvceir. Yes, sir; every year or perhaps more than once during 
a year there are more or less critical shortages in the car supply, 
mainly because there are simply not enough freight cars to move the 
commerce of the country. The freight-car fleet is going down grad- 
ually, the retirements have been exceeding the replac ements. In a 
table which I have incorporated in my sti itement it shows that trend 
over the past 10 years. 

Senator Smaruers. You don’t think this is a matter of shuffling 
the available freight cars about in a better manner, you think this is 
actually a shortage of freight cars; there is, in fact, a shortage of 
freight. cars to handle the commerce of the Nation / 

Mr. Tuceir. At the peak loading periods during the year, as the 
Senator mentioned when Senator Allott was testifying, there is a 
peak period when the railroads are moving the winter wheat crop— 
about this time of the year—then the summer wheat crop comes 
on in August and there is another peak; shortly after that the general 
agricultural commodities are coming on, cotton, tobacco, rice, the 
sorghum grains, sugar beets, plus all the fruits and vegetables, and 
the seasons overl: ap several times due to the fact rainfall is delayed 
or there is too much rain or this, that, and the other. Then there is 
another factor that complicates the situation. There is such a tre- 
mendous amount of grain in storage that it is necessary for the Com- 
modity Credit Corporation to move that grain to make room for the 
new crop coming tn, although in the last year or two there has been 
pretty fair coordination in that effort. Unless there is close coordina- 
tion they are moving the old crop while they are moving the new one, 
too. 

Senator Smaruers. If we provide for enough railroad cars to take 
care of the demands at the peak season of the year what happens to all 
those cars at the slack season of the year? 
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Mr. Tuceie. Well, there would be idle cars. 

Senator Smaruers. There would be idle cars ? 

Mr. Tuaere. Yes, sir 

Senator Smaruers. Let’s just take a year, how much of the time 
would they be idle as to how much of the time would they be in use? 
Is there any way to determine that? 

Mr. Tucerz. I would hesitate to answer that except to say that there 
are perhaps a little less than two loadings of a car per month overall. 
That is over a year period. As to breaking that down by specific 
months, I cannot do that. 

Senator SmarHers. Would this result in your judgment if we re- 
quired these railroads to have an adequate supply of cars on hand to 
meet the peak demands of the year, would that result in a showing of 
a loss in their operations, a greater loss or we'll say maybe they don’t 
have a loss, but would it tend to reduce the amount of profits which 
they would make during the year? 

Mr. Tueerr. I would have to answer that question by saying that 
the cost of buying freight cars would come out of their railroad 
revenues. 

Let me add another idea. While there is an overall shortage in the 
freight-car fleet, one of the aggravating factors in the situation is 
that some of the railroads permit their bad-order cars to take such a 
large percentage of the car fleet, in other words—— 

Senator SmatTHers. What do you mean a bad-order car? 

Mr. Tuectx. That is a car that is taken out of service because it 
needs repairs of some kind. 

Senator Smaruers. Yes. 

Mr. Tuaate. Now, ordinarily we regard a normal figure as being 
about 4 percent of the entire car fleet. Over the Nation now, I think 
it is about 9 percent. In the eastern district it probably is around 
20 percent, which is far out of line. 

Senator Smaturrs. 20 percent that are in the process of being re- 
paired all the time ? 

Mr. Tucetr. They may not be being repaired, they are not being 
maintained, let’s put it that way. 

Senator SmatrHers. And you think that this condition that now 
exists will grow worse rather than better according to present indica- 
tions? 

Mr. Tvucete. That is the indication. 

Senator Smatuers. But this legislation does not require a railroad, 
does it, there is no mandatory features about this, is there? 

Mr. Tucete. No, sir. 

Senator SmaTuHers. It’s just merely determining the basis of com- 
pensation if they go out and buy more railroad cars ? 

Mr. Tucete. To determine what is the extent of the carriers obli- 
gation, what a carrier should have in the way of equipment to serve 
the transportation needs of its area and the Nation, too. 

Senator SmatuHers. Suppose that railroad X didn’t have enough 
cars in your judgment and they were hauling from out in the Mid- 
west the grain of the country and they didn’t have enough cars to 
meet, in your judgment, the peak demands. What is it that the Com- 
mission can do about it ? 

Mr. Tucetx. Now? 
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Senator Smaruers. Yes. 

Mr. Tuceir. We can enter service orders which require cars to 
be diverted toward the points of the shortage. We have that authority. 

Senator Smatuers. Take cars of other railroads and divert them 
there ? 

Mr. Tucetz. Yes. 

Senator Smatuers. Suppose this particular railroad that you think 
ought to have we’ll say a hundred cars as a hypothetical question, and 
they only have 65 and they have run, this shortage has continued to 
exist over a couple of seasons, is there anything you can do to that 
railroad or is there any features of the legislation which make it 
possible for you to require them to build these cars, buy these cars? 

Mr. Tucetr. Nothing, nothing whatever. 

Senator Eneue. May [ask a question, Mr. Chairman ? 

Senator Smatuers. Yes. I have just one more. 

You could, however, certificate some other carrier to do that, to 
some competitive carrier or possibly even some truck operations to 
help meet the peak demands; could you not? 

Mr. Tucete. If public necessity and convenience required it we 
could grant trucking authority. 

Seriator Smaruers. All right, Senator Engle. 

Senator Enate. I observed that the per diem charge on cars is 
$2.75. In other words, we see a long freight train going down the 
track with all sorts of cars on it, sometimes I’m mystified at the type 
of cars from all different companies. Those cars that do not belong, 
say, to the Southern Pacific which runs through the northern part of 
California, that are not Southern Pacific cars, they are paying $2.75 
rental for the other cars; is that right ? 

Mr. Tucete. When a car is off the line of the owner railroad and 
on the line of another railroad, the nonowning railroad pays $2.75 
a day for that car while it is on its line. There is a different rate 
for refrigerator cars and tank cars, and I believe some long flat- 
cars. 

Senator Enoxr. That seems to me to be a very nominal rate con- 
sidering what a freight car would cost. I go out here and rent a Ford 
from Hertz and they want seven bucks an hour. It puzzles me a 
little to see that price. But what I am trying to figure out is how 
this bill would work. 

Now, what you say in the bill is that you are going to raise the 
rental rate to force these railroads to shuffle these cars faster. As 
I understand it when a shortage gets on they will have a whole bunch 
of other lines’ cars in their system and instead of shuffling those 
fast, unloading them and getting them back to their home lines, they 
are dilatory and they drag their feet and they pay this $2.75 a day 
under the expectation that if a load isn’t present for those cars it will 
be in prospect: immediately and that, therefore, if they hurry up and 
get those cars back to the home line they won’t have cars enough to 
take care of either their present or anticipated load. Is that what 
you say ? 

Mr. Tuecie. That is exactly what happens. 

Senator Encore. And so your plan is to sock them for those cars 
4 figure high enough so that they will undertake to shuffle them faster, 
that is they will get them to the consignee faster, they will get after 
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the consignee to unload them because there is heavier rental on them,, 


and they will shuffle them off their line and get them back to their 
own line; is that correct ? 

Mr. Tuacie. We are hoping these bills will accomplish it. 

Senator Eneie. How does a railroad hurry up a consignee? How 
do they make them unload it faster? 

Mr. Tucerr. He is under the pressure of demurrage charges. 

Senator Eneir. They will increase the demurrage cha irges in order 
to take care of the higher rental ? 

Mr. Tucere. A freight car is in the hands of a carrier let’s say 
roughly 50 percent of the time. It is in the hands of either the 
consignor or consignee, let’s say, 50 percent of the time. The con- 
signee is allowed 2 days of free time after the car is placed at his 
facility, before demurrage starts. Ordinarily he should unload that 
car in 2 days. If he doesn’t unload it after 2 days demurrage starts 
at the rate of $4 a day for the first 4 days; then after that it goes to 
$8 a day. But actually the penalty demurr: age doesn’t go to the 
owner railroad, it goes to the nonowning railroad because it has 
termin: i expenses, switching and things like that which affect its 
line haul share of the total rate. 

Senator Eneire. Well, I don’t know enough about the railroad 
business to know just how this would work, but let’s assume that you 
are Southern Pacific and I’m Western Pacific, and we have a freight 

car shortage and you have a whole bunch of my cars. Normally ] 
weld be on the phone clanging your ears to get them back: wouldn't 
I? 

Mr. Traevr. Yes, and we would have our service agent there trving 
to get them back. 

Senator Eneie. But I would be hanging onto those cars and [would 
be dilatory about getting them back: I wouldn't hurry, because per- 
haps a load would show for those and what vou are saying is there is 
no pressure on me to hurry them back; is that right ? 

Tvecie. The amount of revenue you would probably get from 
loading that car on your line would greatly exceed the $2.75 a day. 

Senator Enere. That is an interesting problem, I will have to say. 
I will be interested to hear what the railroads say about whether or 
not this penalty will hurry them up and whether or not actually when 
everybody is penalized you don't balance off someplace anyway. In 
other words, you raise the rate to $50 a day 

Mr. Tucerr. We have in time put demurra age on shippers as high 
as $44 a day on refrigerator cars and $20 a day on other types of 
cars, back during the war. 

Senator Enexe. This bill does not set the limit, you can set the limit 
yourselves; isn’t that right / 

Mr. Tuee ir. It would require a rulemaking procedure to set up 
standards and things of that kind. 

Senator Enéie. Thank you, Mr. Chairman. 

Senator SMATHERS. Senator Schoeppel / 

Senator Scuoepre,. Mr. Chairman, by reason of the fact that we 
have some of ne bills, one of these bills that goes to the earning 
capacity of a car, I would like to ask you, Mr. Chairman, do vou have 
available or have you heretofore made an analysis that we might have 
in this record showing the average earning capacity of a car? Do 
you have that avail: ible? Have you made studies on that / 
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Mr. Tuceir. We would have that available in our proceeding 
whereby the current rate was placed at $2.75. That would be, I think, 
the latest figures we would have. 

Senator ScHoEPPEL. But you think that that figure of $2.75 as you 
have testified is really inadequ: ite with reference to the an of that 
car or its earning capacity ¢ 

Mr. Tuceir. Let me answer your question in two parts. As to the 
question of what would be barely remunerative from the standpoint 
of amortizing the car over a number of year's, pay ing the taxes on it, 
interest on the investment in the car, and some return, $2.75 was at 
the time it was fixed thought to be reasonable remuneration. It does 
not include anything as to the value of the service of that car or the 
value of the use of that car or anything in the way of a proiit. It 
does include interest. In the Palmer case that I referred to, the 
Commission attempted to increase the per diem rate as a regulatory 
matter to hasten the flow of freight cars. We have no authority to do 
that under the statute as it is now written. It is limited purely to 
compensation. 

Senator ScHoEPreL. Hence the reason and the need for this addi- 
tional type of legislation / 

Mr. Tteene, Ex: ictly. 

Senator ScuoePreL, That is all, Mr. Chairman. 

Senator SmatrueErs. Thank you very much, Mr. Chairman. We 
thank the Commissioners, 

Commissioner Murphy, you had nothing else you wanted to add ¢ 

Mr. Murpiny. No,sir. 

Mr. Freas. I think it might be well if I may to just enlarge a little 
bit on our chairman’s answer as to whether or not the procuring of 
these additional cars might well result in a depletion of revenue. To 
the extent the carriers have a greater expense, it has to come out of 
somewhere, but I think we must not overlook that there are few lines 
of business in which one can make money without an adequate stock 
in trade and these cars are the rail lines stock in trade and to the 
extent that they do not have an adequate supply they lose a lot of 
business. Some of the business might pile up and wait until they 
get other cars, but other business will go to competing forms of 
business. It is a lot easier to hold the business than to get it back. 
In any evaluation of whether the ow nership of additional cars becomes 
burdensome, we must not overlook the fact that it affects the rail lines’ 
ability to carry on the volume of business they could if they had proper 
equipment. 

Senator SMATHERS. Mr. Commissioner, you mean if a fellow ran a 
pemrenenery store and he sold bathing suits just one time of the 

ear at the peak season when ev verybody got ready to go swimming 
that he ought to have those bathing suits sitting on his shelf for the 
whole year. The whole question is do you have them at the right 
time If you don’t have them at the right time, of course you don’t 
have the business. On the other hand, is what you are saying they 
would make sufficient money in the use of these cars at the peak time 
of the year that even though they were idle at the slack times of the 
year the profit they would make in the peak time of the year would 
more than compensate their idleness and pay them for them even in 
theslack time? Isthat what you are saying? 
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Mr. Freas. Substantially, yes. If that merchant only has bathing 
suits of size 16, let’s say, and somebody comes in for a suit of another 
size, he is not likely to wait until the merchant gets them; he’ll go 
across the street and get them somewhere else. The same is true in 
transportation. If the railroads cannot take care of the business at 
the time it is offered the shipper will go somewhere else whenever it is 
practical. 

Senator Smaruers. I didn’t think that was an answer. You added 
one other element to my example—that was the merchant across the 
street. As I understand it these fellows don’t have these cars, they 
can’t get them anywhere with the result that the grain and the other 
food items, particularly the perishables, just sit and sometimes they 
spoil because there is no way to get them shipped. 

Mr. Freas. My point was that if the railroads are not able to take 
care of the business when it is offered some of it will go to competing 
forms of transportation and it is difficult to get it back. Now, it is 
true that if you want to have enough equipment to take care of what- 
ever the demands are that there will be times when you have more 
than you can use to advantage. 

Senator Smaruers. That brings up this question. Do you think 
these people who run these railroads are interested in making money ? 

Mr. Freas. Yes; very definitely. 

Senator Smatruers. If they are interested in making money for 
their stockholders and showing a profit why don’t they do this without 
pressure of the Congress or pressure of the Interstate Commerce 
Commission ? 

Mr. Freas. Because of our present system. I would think that it 
would be quite difficult for a railroad president to sell his board of 
directors to invest a very substantial sum of money at today’s car 
prices to acquire this equipment and then load it out once maybe 
and have it go to a foreign line and take a long time until it gets 
back again. The remuneration, as I see it, is not sufficient to justify 
the one railroad that would make the investment to make it unless 
he can be assured that it can keep those cars for its own use or that 
it will get adequate compensation for them if they are on another 
line. 

Senator SmaruHers. We had a hearing just last week on another 
matter, but one of the arguments of the commuters was that they 
could make a lot more money and here you people are saying they 
could make a lot more money if they had these cars and the thing 
that is beginning to make me wonder is that everybody knows how 
to run their business pretty well, why is it, let’s assume that they do, 
why is it that they don’t catch onto this? Why don’t they get these 
additional cars as you suggest? Why have not they done it? You 
say it is tough to sell a board of directors; a board of directors wants 
to make money for the company, too. 

Mr. Freas. For the reason that I have indicated, a line that is 
primarily a terminating line has the cars come in under load, and 
it has them right there when it wants to load cars out again. It is 
not under that same pressure to acquire new cars and as long as it 
can rent them at a very low rental there is no reason why from its 
own standpoint that particular line should acquire a lot of addi- 
tional cars. 
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Now, the other carrier, however, that is the originating line, when 
-it loads out these cars and doesn’t get them back for a considerable 
_period of time, and that is what happens in practice, is losing money 
unless it gets an adequate return. That is why I say it is difficult 
for those carriers that would be in a position to acquire more cars 
.to acquire them when from their own standpoint it is a losing propo- 
sition under the present system. 

Senator Smaruers. So you think that by this raising of the daily 
charge that there would be this incentive which the Banatet from 
California brought out to get them back and get them moving so 
that both sides would then be able to use them and there would be 
a profit for them? 

' Mr. Freas. I do, very definitely. 

Senator Smatruers. All right, sir. 

Mr. Tucote. If I may add just a word, Senator. One of these 
-bills, I think, was introduced at the request of some railroads be- 
‘cause they are faced with the very problem that Commissioner Freas 
was talking about. They have, perhaps, an adequate supply of cars 
for the freight they originate but they don’t get them back on their 
lines in order to serve their own shippers. 

Senator Scnorrret. As a matter of fact, that is one of the things 
that poses the difficulty that we are confronted with right now. A 
number of the lines, the originating lines, have over a period of years 
continued to add to what they consider to be an ample supply of 
serviceable cars to meet their demands. Maybe not all peak demands. 
It would be unreasonable, as I view it, to expect a railroad or any 

‘other mode of transportation to have a supply to meet every peak 
demand. That is impractical. You couldn’t blame a board of di- 
rectors or stockholders for kicking on a policy that would require 
that type capacity for peak loads, but in a number of instances, and 
I think the hearings bear me out, the originating railroad, say in the 
-Midwest, has a very large amount of serviceable cars that it is un- 
able to get back to take care of the traffic that it is required to handle 
‘in the peak loading season. These cars being tied up, that is what 
poses the problem—it is regional in a lot of respects, isn’t it, Mr. 
_ Commissioner ? 

Mr. Tucete. It is to a large extent. We don’t want to leave the 

impression that a number of railroads are not making a fair or per- 
-haps an adequate contribution to the freight-car fleet. Some of them 

are really straining themselves to do it, but others are holding back; 
there is no doubt about that. 

Senator Smatuers. All right, sir; thank you very much. Thank 
you very much Commissioner Freas, Commissioner Murphy. 

Our next witness is the distinguished Congressman from Oregon, 

-Charles O. Porter. 

Mr. Porter. 


‘STATEMENT OF HON. CHARLES 0. PORTER, A REPRESENTATIVE IN 
CONGRESS FROM THE FOURTH DISTRICT OF OREGON 


Mr. Porter. Mr. Chairman, I thank you for this opportunity to be 

heard and I will try to be brief. I have no prepared statement but 

I might say that my district being where it is I am well prepared to 
42940—59——7 
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talk about the freight-car shortage. My district is southwestern 
Oregon, and southwestern Oregon is sort of at the end of the line. 
All the cars that go out to my district, the main industry of which 
is lumber, have to run the gambit in Califor nia, or they have to run 
the gambit in Washington. The result is when a freight-car short- 
age develops we are on the wrong end of the line. 

“We had a ver y severe shortage out there in 1950. The predictions 
are that the shortage this year will be as bad or worse. This is 
particularly tragic, ‘T might say, because we are just beginning to 
come out of the red a little bit because of the upswing in the lumber 
industry, so we are very concerned about legislation in this field. 

I have filed a bill in the House, like this per diem bill as has Chair- 

man Oren Harris, of the other corresponding committee, and so has 
Congressman Norblad on our side. 

Senator Scuorrret. From the standpoint of the record, Congress- 
man, would you get into the record what type of commodities do you 
now find yourself confronted with with short car supply. 

Mr. Porrer. I will be very glad to. Mainly lumber products, but 
also fruit products. We have pears, many fruits from our area, and, 
of course, there is wheat in eastern ‘Oregon I could speak about, but 
actually it is the wheat season and the grain season that causes one 
of our main problems as far as lumber products go. The car we 
are mainly interested in is the double-door car which is so popular this 
day because it saves so much on loading and unloading. That is the 
car we don’t see when the shortages develop. We don’t see it now. 
Already we have had delays as far back as February. We have had 
delays up to 3 or 4 days waiting for cars. 

I might say to qualify myself I was raised in a railroadman’s fam- 
ily. My dad was switchman and yardmaster for 45 years for the 
Southern Pacific. When he retired this year he was yardmaster 
in the Eugene yard. I know firsthand from him and his friends that 
this shortage is a very serious thing. 

The Southern Pacific has a good record of building cars and of 
repairing them compared to other roads. They also “have a good 
record of profits compared to other roads, too. You can’t criticize 
them in terms of what they have done in repairing bad-order cars or 
in building cars. That is where we get into trouble. We get into 
trouble because these eastern and middle western roads don’t return 
the cars. The cars go out filled with our lumber products and then 
some road, as was just testified to here, finds it to its advantage to 
keep that car and use it instead of sending it back to the Southern 
Pacific to be used again to send out our lumber products. That is 
why this penalty per diem bill sounds as if it might help. Actually 
I don’t look on it as a complete answer. The complete answer re- 
quires that all the railroads do their bit to build more cars and re- 
pair more cars. But I am sure this proposed per diem legislation 
would help. 

I don’t think these bills are a complete answer because unless you 
put a penalty of maybe six or seven hundred dollars it is always 
going to be to the advantage to a road to pay the penalty. Let’s say 
they go up two or three dollars, or four dollars. They can still use 
that car and make money on it. They are going to pay the penalty 
and go on their way. So, that is not going to “be the complete an- 
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swer, but it is going to over the years. I don’t think it is going to 
help a lot this year if we pass it although I would very much like 
to see it passed. As the years go on they keep cars around and 
they don’t move out quite as fast as they should and they have to 
pay a little extra on it; that is going to show up on the balance 
sheets and they are going to repair their cars faster and build more 
cars to avoid that extra bite. But this year I think that we may 
be too late—I hope we are not too late—to do something about the 
car shortage that has already developed but which will be worse; 
it is predicted by the authorities in this field that there will be a 40 
percent car shortage in the lumber products this year, this year 
when the housing building industry is coming into its own again, 
and we are selling lumber and plywood at pretty good prices for a 
change. 

So, I say that I hope that this legislation will be reported out 
favorably and I think it will help somewhat this year; but it won’t 
be the whole answer. I don’t have the whole answer—I wish I did 
have it to offer. 

I am not going to bother you with statistics; I am sure that you have 
heard plenty about the enormity of the danger. The shortage isn’t 
confined mainly to Oregon, but it is particularly bad for the reasons 
I have mentioned. 

Senator Smatruers. Thank you very much, Congressman. 

Senator Engle, do you have any questions ? 

Senator Enerx. I think not. The Congressman has put his finger 
on the thing that was concerning me, and that is where you have a 
base rental of $2.75, if that is your base rental, how much are you 

oing to have to increase it to make the penalty factor outweigh the 
Salita of hanging on to the freight car in a period of extreme short- 
age? In other words, it looks to me like we may be just spinning our 
wheels here. I don’t know; but that is what puzzled me. 

Mr. Porter. As I pointed out and I wanted to make this point 
clear, not all the cars are in use all the time. Some of them, despite 
a lot of efficiency on the railroad, are just idle because somebody does 
not get working fast enough to get that car headed someplace else— 
sloppiness if you like. That would tend to be cut down if they were 
hurt a little bit more on what they paid in demurrage. That would 
be the advantage. Since they are not always making money for the 
railroad they are over here because of just plain inefficiency. It is a 
complicated operation, so raising the demurrage somewhat would 
help but it wouldn’t help this year so much. 

Senator Enerz. If I was short 40 percent of the cars necessary to 
handle shipping served by my line and I had 100 cars belonging to 
other railroads I would take a good deal of time getting them cleared 
out and the penalty involved I would add up and then I would put 
that against the possible income from the use of those cars. Until I 
could see it hurting my pocketbook I would be very slow and dilatory 
about getting those cars back; I wouldn’t have the crews to move them; 
I would have them on the side, and I would not pester a consignee 
about unloading a car; I would fuss around about it and maybe even 
have a little trouble with the car itself. And in the long run I would 
add this up very carefully and from a standpoint of cold dollars and 
cents if it was more beneficial to pay the penalty than to deliver the car 
I would pay the penalty. 
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Now, it’s just that simple. I don’t know whose ox is being gored 
here but I’ll take a good look and see if I can find out. 

Mr. Porter. Thank you, I’m glad you will. 

Senator Smaruers. As I understand this legislation on that point, 
the legislation proposed by the Commission is to give the Commission 
the discretionary authority to raise this rate above the present $2.75 
figure so it may be that they would arrive at a figure of $15 or $20. 
That is what I understand this legislation is all about—and I don’t 
really understand it very well. 

Thank you, Congressman. We appreciate very much your coming 
over. 

Mr. Porter. Thank you, Mr. Chairman. 

Senator Smatuers. Our next witness is the president of the Amer- 
ican Short Line Railroad Association, Mr. J. M. Hood. 


STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. Mr. Chairman, Senators, my name is J. M. Hood. I 
have been president of the American Short Line Railroad Association 
since July 1, 1935. Prior to that time I served in various operating- 
maintenance capacities for 23 years on a middle-size class I railroad, 
having full responsibility for car service and per diem subjects. 

The American Short Line Railroad Association is a nonprofit, un- 
incorporated association of 278 common carriers by rail, representing 
an investment of just under $2 billion and operating almost 18,000 
miles of first main track. During 1957 they earned gross revenues in 
the amount of $683 million; employed 65,910 persons, who were paid 
$358 million in wages; and paid taxes of $90 million. 

During the 45th annual meeting of the members at Savannah, Ga., 
on October 1, 1958, position was taken legislativewise with respect to 
numerous subjects, including strong opposition to penalty per diem or 
the inclusion in per diem calculations of other than adequate compen- 
sation. I am appearing here accordingly at the instruction of these 
member lines in opposition to S. 1789, S. 1811, and S. 1812. Based on 
my own experience, I am in full agreement with the position of our 
member lines that the passage of any of these bills would not be in the 
public interest. 

When considering legislation of this type it is first necessary that 
there be full understanding and appreciation of the basic characteris- 
tics of the fully integrated rail-transportation system in the United 
States. Anyone, anywhere, at any time, may load and forward a car 
originating on any railroad at any point in the United States to any 
other railroad, usually using one or more carriers intermediate in the 
route. Normally such car moves without transfer of lading until the 
consignee unloads the shipment. This practice is economically sound 
and is required by regulation. The shipper and consignee are wholly 
unconcerned about who furnishes the car, who participates in the 
freight rate, or how intercompany transactions are completed, includ- 
ing freight-car repairs, car rental, and claim payments. 

The concept of each of these bills is essentially the same, although 
the approach differs slightly. Primarily each of the bills seeks to 
provide a measure of regulation as to car supply and distribution. 
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It is important that it be understood what is meant when the terms 
“use” and “appropriate” are included in the language of the bills pur- 
porting to give additional regulatory authority to the Interstate Com- 
merce Commission. When a rail carrier receives at a junction point a 
car of freight accompanied by necessary billing instructions, 1t is its 
common-carrier duty to complete the transportation service expedi- 
tiously and economically. This carrier may be moving the car only 
to the next carrier, or to the consignee for unloading. In either event, 
it is using the car, as that term is ordinarily defined, but in no sense 
is the carrier appropriating the car. It is doing exactly what the Con- 
gress by law and the Interstate Commerce Commission by regulation 
require it to do. Similarly when the lading has been removed and the 
car has been made available to the carrier in whose possession it may 
then be, that carrier is required to load the car to the owning line or 
in the direction thereof, if possible, giving such return loading prefer- 
ence over the loading of system cars; that is, cars owned by the carrier 
then in possession of this particular foreign car. When such loading 
is not available to a point on the line of the owning road or interme- 
diate thereto, the carrier then in possession of the car is required to 
return the car home empty. Only when this terminating carrier places 
this foreign car for loading locally or in the opposite direction, for 
instance, is there any appropriation. 

Section 1(15) of the Interstate Commerce Act, as well as other parts 
of the act, give the Interstate Commerce Commission very wide au- 
thority over the rules governing the distribution and movement of 
freight cars. The Commission has appointed its Director of the Bu- 
reau of Safety and Service as a more or less permanent agent author- 
ized to redistribute cars of any ownership and kind. Numerous or- 
ders are so issued from time to time. They are promulgated without 
notice and without hearing and, therefore, the benefits are secured as 
soon as is humanly possible to effect them. 

Contrast the prevailing situation with respect to the Commission’s 
present authority to effect a different distribution of freight-car sup- 
ply in the public interest with what is proposed in these bills. Should 
one of these bills become law, in order to accomplish anything, the 
Commission would have to make a record, allow due process with re- 
spect to the proceedings affecting all interested parties, and, finally, 
issue orders which could be challenged in the courts. Long before 
this could be accomplished, the conditions which the Commission 
sought to correct would likely have disappeared, and the irritation, 
if any, would stem from shortage of a different type of car in a wholly 
different location. It is my opinion that the remedy proposed is of no 
practical value and would, if used, actually prevent the rendition by 
rail carriers of as good service in the public interest as they could 
otherwise perform. 

This leads us to the meat of the bills, which is to exact from rail 
carriers in possession of foreign cars something over and above ade- 
quate compensation and to cause these moneys to be paid to the car 
owners. No adequate standards are established for the application 
of such penalties, which, together with the fact that the penalties 
constitute payments from one citizen to another rather than into the 
Treasury of the United States, possibly contravenes the Constitution. 
Certainly if ever enacted, such a bill would be promptly put to the 
test of constitutionality. 
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Our objection to the bill goes a great deal further in that we are 
convinced the sole interest of this committee and of the Congress is to 
assure an adequate car supply and as good public service by rail 
carriers as is economically possible. Certainly none of you would 
contend that an adequate car supply contemplates all rail carriers 
every day supplying cars of the exact type, size, capacity, and char- 
acteristics that any shipper might want in any quantity. This prob- 
ably would not be possible if the total supply of cars were doubled. 
Admittedly, it is desirable to move everyone’s traffic when offered, 
and efficient carriers strive to achieve just that. 

The other side of the picture is that in moving grain crops, for 
example, a few weeks’ harvest result in the crop for the entire year 
being offered the country’s elevators in quantities exceeding their 
ability to load, and even should this volume of wheat be loaded in those 
quantities, it would merely back up at the terminal elevators which 
could not find space or perform the unloading in so short a period of 
time. For a considerable number of years past the grain situation 
has been further complicated by the fact that huge quantities of grain 
of all classes are in various types of storage and the Commodity 
Credit Corporation is usually engaged in moving large quantities 
of grain either for export or to other types of storage just before the 
current year’s crop begins moving into the terminal elevators. 

Senator Scuorrret. Mr. Hood, would you mind an interruption 
here. In years past, that has been a very troublesome and injurious 
situation. 

Mr. Hoop. It has made an impossible situation. 

Senator Scuorrret. I understand that the Commodity Credit 
Corporation and the various transportation representatives from the 
railroads, have done a pretty good job in expediting and anticipating 
what those movements of that stored grain would be, and I have been 
informed that they have accelerated that to the extent of 30 and maybe 
60 days. I wonder if you are familiar with that? At any rate, the 
situation is much better than it was 2 or 3 years ago. 

Mr. Hoop. It is materially improved, Senator. 

Senator Scnorpren. Then the other factor that has come into this 
thing has been that the grain has been offered to the Government 
under loan. The authorities in power, knowing that there is not 
going to be redemption, take possession and move it, and that has been 
accelerated, alleviating somewhat the situation that you have referred 
to here which existed very, very noticeably a few years ago. 

Mr. Hoop. That is true. The situation is a good deal less irritating 
than it has been. However, the fact remains that we are not con- 
fronted with only a season’s crop 

Senator ScHorrrent. That is true. 

Mr. Hoop (continuing). But we are confronted with moving an 
accumulation for perhaps an average of 2 years past in each of the 
grain classifications and such traflic is artificial. Nobody can figure 
that it is going to continue and let us hope that the Congress finds a 
way to get the production, harvesting, and marketing of grain back 
into what might be called normal supply-and-demand channels. 

Senator Scuorrret. We are looking for some Solomons on that. 

Mr. Hoop. If I may proceed. 

Senator Scuorpre.. Surely. 
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Mr. Hoop. It is inconceivable that-any number of grain cars would 
provide a solution for this situation. If I may interpolate a little 
there, you are more familiar than I am with the fact that prior to 
the period of combines many months were used in harvesting grain 
crops. ‘Today, on the day of harvest and the next day, we get offered 
to us for shipment the entire harvest and it just is not possible for 
the railroad industry to meet that demand. It does not matter how 
many cars we have or what facilities we have; we never can do that. 

True, if the cars, together with the necessary track-storage capacity, 
could be found, pressure would be relieved on other types of storage. 
Such a method would be economically unfeasible. A freight car is 
intended as a package in which to transport commodities, not for 
storage. 

In every walk of life, whether it be manufacturing, housing, servic- 
ing the population, or what have you, the consuming public has to 
adjust its demands to a reasonable level in order that the income 
of each of these entities will provide the necessary service to the public 
and remain solvent. 

It is rarely possible to buy anything very complicated off the shelf. 
An order is placed and the producer reaches it when its turn comes, 
based upon his capacity and ability to supply material and labor. 
In the freight-car field, for instance, this lag is anywhere from 6 
to 30 months. I’m referring to the construction of freight cars. 
Houses and apartments are not available everywhere for every de- 
mand. They are provided after there is an indication of the demand 
and for year-round occupancy. There is no more reason why a 
freight car should be provided by the rail industry for one trip in 
each year than there is why a landlord should provide a home in an 
area where the demand exists for only 2 weeks annually. 

Every kind of public event, such as an all-star baseball game, a 
prominent speaker, performer, or event of any kind, results in de- 
mand for seats and space exceeding the capacity of the place in which 
the entertainment is provided. No one would seriously contend that 
any of these establishments should have capacity to meet the maxi- 
mum possible demand but enjoy annual patronage of only a small 
fraction of the facilities available. 

A factor to be taken into consideration by everyone in connection 
with freight-car supply is that all of us in the business know well 
that car surpluses and car-shortage figures are grossly exaggerated. 
This is not an indictment of their accuracy. It is the way human 
beings perform and possibly cannot be corrected. When cars are 
surplus, each yardmaster and division superintendent does every- 
thing he can to avoid the necessity of storing these cars in his own 
area because it inconveniences him. Likewise, when cars are surplus, 
many are counted that in reality on careful inspection would be graded 
bad order. On the other side of the picture, during periods of car 
shortage or anticipated shortage, local rail officers do the best they 
can for their own shippers. They are not too particular about report- 
ing for distribution empty cars available today because they figure they 
might need them in the next couple of days. The shipper likewise 
takes a hand in swelling these shortage figures. When he knows that 
cars are getting tight, the shipper is prone to order more cars, hoping 
that with the application of a percentage distribution he will actually 
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get the number he needs. The sum total of these things can and does 
become huge. 

On July 25, 1947, in its docket 29670 (268 ICC 659) the Interstate 
Commerce Commission prescribed penalty per diem charges under 
the then existing law. The action was set aside by a three-judge 
Federal court November 20, 1947, in Palmer v. U.S. (Civil Action 
3816-47, 75 Fed. Supp. 63). The following brief quotation is taken 
from the opinion in the Federal court case, which remains the law of the 
land since it was not appealed to the U.S. Supreme Court and I quote 
from the opinion of the one 

* * * the per diem charge is so completely unrelated to the evils sought to be 
remedied by the proposed order that serious question would arise as to its 
validity asa regulation. A regulatory measure must have “a real and substantial 
relation to the object sought to be obtained.” This per diem, however, has no 
realtion to avoidable delay or to inefficiency. 

Because in the opinion of the members of the association and in 
my opinion also, the passage of one of these bills would not facilitate 
the movement of rail freight and could have the exact opposite effect, 
it is our hope that S. 1789, S. 1811, and S. 1812 do not pass. 

Senator Smatuers. Senator Schoeppel, do you have any questions? 

Senator Scuorrret. Mr. Hood, I would like to ask you about one 
phase of this thing. According to available statistics, if I am correct, 
about one-fifth of all the freight cars are delayed considerably beyond 
the free time of say 48 hours for unloading. I say that is according to’ 
one statistics and it might be a little higher and it might be a little 
ess. 

Mr. Hoop. It varies with the seasons of the year but that is close 
enough. 

Senator ScHorrret. It just seems to me that obviously if there was 
an improvement in this regard, it would correspondingly increase the 
freight-car supply, would it not ? 

Mr. Hoop. To the extent that a car could be released 1 or 2 days 
earlier, it would again flow toward the producing area. 

Senator Scuorrre.t. Obviously, if demurrage charge or per diem 
charge was increased, wouldn’t that be some acceleration in the right 
direction ? 

Mr. Hoop. Well, per diem and demurrage are so unrelated that I 
would undertake to answer them separately. 

Senator ScHorpret. Yes; I know. 

Mr. Hoop. When a shipper is confronted with an accumulation of 
cars to be unloaded, he first of all, of course, will attempt to control 
the origin of those future shipments at the points of loading. He will 
ae attempt to augment his unloading forces. On the other hand, 
he may not have any storage room and be powerless to unload the cars. 
Assuming that he does have storage room and that labor is available, 
he then is confronted with the relative cost to himself of paying the 
demurrage or paying the increased labor cost and thus expediting the 
release of the cars. 

Now on a railroad, the situation is entirely different. No properly 
run railroad can expedite the movement of its cars regardless of what 
therental may be on them. Now, I am not here proclaiming 100 per- 
cent efficiency for our industry. We regret very much that we fall 
considerably short of it. We have problems, some of which involve 
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facilities, availability of locomotives, relations with labor unions, 
‘and our own actual lack of energy and ability. 

But, on the whole, the railroad industry does a pretty good job; the 
best job in the world is done in the United States railroads. When we 
have a car in our possession, it does not matter whether it is a free car, 
there are some of them free in that they accrue no rental on a time 
basis—half a million of them to be exact—or whether it is $2 a day 
or $10 a day, we are just compelled to move that car to the track on 
which it is to be unloaded or to the next connection and we are com- 
pelled to await its return and then comply with car service rules in 
either loading the car for return movement or permitting it to go back 
home empty a reverse home route. 

If the per diem rate should ever be increased to the point where 
it would be cheaper for the railroad to avoid the movement of freight, 
it would probably result in a considerable number of terminal lines 
just going out of business. They can’t own any cars because they are 
never permitted to load them. 

As an example, the Boston-Maine Railroad unloads seven cars of 
‘any class every day for each five that it loads. Now, it is always in 
a position to supply a foreign car to be moved back toward home 
line under load and rarely in a position to load a Boston or Maine car. 

Now many of the terminal switching lines are almost 100 percent 
‘terminal. In other words, they rarely fins an outbound load. Now, 
those railroads cannot own any cars unless there is what the industry 
‘would term a pool, in which case everybody would participate in the 
at ae he would earn as much on his cars as any other railroad 
would. 

It just makes no difference what the per diem rate is so long as 
the terminating carrier wants to remain a common carrier in the pub- 
lic interest. It has to use the cars pretty much as it is now ordered 
and one of your questions a while ago was, did Chairman Tuggle 
know what the revenue on a car was? I made that calculation for 
the year 1957, the last year available, and it is $14.10 per day; in other 
words, take all the car-days and all the freight revenue, they pro- 
duced $14.10 per car-day. 

Senator Scuorrre. (presiding). I appreciate having that in the 
record. 

Mr. Hoop. Now, when you figure you have already paid out $2.75, 
you have all your costs, all of your investment, taxes, overhead, there 
isn’t any leeway. The per diem rate, contrary to what may now be 
in the minds of this committee, is a rate which includes all of the 
costs for all of the car fleet, that is, the investment, which by the way 
is not $8,500, it is $3,100 per average car, is the present depreciated 
value of the average car in the railroad’s car fleet. It includes the 
taxes, it allows a 6 percent return on the investment, it provides for 
freight car repairs, and in addition, it takes into account the idle 
time of the car. 

In other words, the nonowner user’s participate through this aver- 
age rate in the idle time of the car to the same extent that the owner 
does. All cars are idle for—we have a huge surplus of cars for most 
of the months of the year—and it isn’t fair that the owner should 
provide those cars at his own expense, so by the use of what we call 
a car-day devisor, we determine the active car-days and use that to 
determine the daily rate. 
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Now those active days are the ones that accrue while the car is in 
service. They do not accrue while the car is stored or bad order. 

Furthermore, the freight car per diem rate has to be paid for each 
calendar day which is different than free time that a shipper enjoys 
which does not include Saturdays, Sundays, and holidays. I don’t 
want to be too emphatic about it, but the demurrage does not begin 
to apply to those weekends until the car has been delayed several days. 
The result is that the railroad is paying $2.75 for each day the car 
is in its possession, and assuming a couple of days to move the car to 
a shipper, the shippers’ days always begin at 7 a.m., so you rarely can 

lace a car before 7 a.m., so you usually lose a day in getting it placed; 

y the same token, the shipper has until 7 p.m. or 7 a.m. the follow- 
ing day to unload. In other words, he has a full 24-hour period, each 
one beginning at 7 a.m., to unload, so we are frequently in the third 
day before we get the car out, even when no demurrage accrues, and 
on half the cars, at origin and destination and practically on every 
car, at origin or destination, we have a weekend over which we pay 
Saturday and Sunday per diem without any demurrage or free time 
accruing. 

Senator Scuorpren. I appreciate that explanation and it is good 
for the record, too. 

Senator Engle? 

Senator Enetz. Thank you, Mr. Chairman. 

Mr. Hood, this has been a very illuminating statement that you 
have made. There are two questions I would like toask. The first is 
that with respect to the rate, I notice your statement was very careful 
to use the words “A compensatory rate.” It is a rate over and above 
that that you protest, and you do think, I take it, that the present 
rate is a compensatory rate? You just explained it that you thought 
$2.75 on the basis of a $14 a day per diem gross was a pretty fair 
rate to be paying ? 

Mr. Hoop. Well, the law in section 1(14) (a) specifies what the 
Commission is to take into account in determining the rate to be paid 
for freight cars when it is in possession of another carrier, and over 
a long period there, and within the industry itself, those things are 
pretty well known. 

As I pointed out they include a 6 percent return on the value, 
plus sharing by the users in the idle time of the car fleet. 

Senator Enere. In any case, I assume that you don’t object to a 
compensatory rate but you do object to a penalty rate for the purpose 
of forcing a more—what is alleged to be a more expeditious move- 
ment of these cars? 

Mr. Hoop. That is correct, Senator Engle. We object to the use of 
the freight car per diem rate as a regulatory tool. We insist that the 
act gives the Commission adequate powers to affect any redistribution 
of freight cars that it wishes to do, that power is all-inclusive. It is 
specifically provided that orders may be issued thereunder without 
hearing, without notice, and it is possible today, for instance, to serve 
an order. on the Baltimore & Ohio Railroad to start moving 50 cars 
« day to the Burlington, on the Pennsylvania, to start moving 150 
cars a day to the Northwestern, and so on, and those orders have to 
be carried out. They are subject to penalties prescribed in the act, 
the same as violation of any other ICC orders and they give the Com- 
mission immediate authority to do anything it wants to do. 
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Now, in my judgment, the idea that a freight car per diem rate 
contributes to the freight-car supply is false. No one buys cars for 
the purpose of renting them. Railroads are not in the renting busi- 
ness. They provide cars for the purpose of moving traflic. The 
originating line buys the type of cars and quantity that it needs if it 
is financially able to do so. 

The Commission has authority to establish a car ownership for- 
mula. It is set out to do exactly that, back about, well about the 
same time this penalty per diem order was being considered in 1947, 
and then a so-called Palmer proceeding, which went right along with 
the other one. 

The difficulty with the car ownership formula is that is is difficult 
for very many people to agree to its soundness. However, the Car 
Service Division of the AMAR does have such a formula. It is not 
official, they have no authority to enforce it, which I think is em- 
minently fair. I will try to state it from memory and it is probably 
going to be defective, but it will make the point. 

Each carrier should own a number of cars of each type which it 
needs in the ordinary course of events and experience of turnaround 
time to provide loading offered on its line less the number of cars 
of that type which are made empty on its own line. That means, for 
instance, that the western lines don't own mill-type gondolas, they 
own relatively few hopper cars, unless they are in the oil-producing 
area, they have no use for that type of car. They get them on the 
line empty all the time and except sugar beet season, they have them 
off the line. 

In the East it is the reverse. We have the population, we have 
the consuming area, we have the processing area. So the raw mate- 
rials and the food products flow into the East, and the semifinished 
and finished articles flow back toward the West, and nothing is ever 
going to disturb that. I mean nothing the railroads can do about it. 
There is a decentralization of manufacturing which is probably con- 
tributing to the overall economy of the country, and there is a move- 
ment of population to the coasts, which also is probably going to 
be helpful. In the meantime, we have the situation I just described 
and you have to move the traffic both ways. You can’t just move it 
East, and let the cars all go back empty for another load. Pretty 
soon the East would run out of money with which to buy anything 
from the West, and pretty soon the West would run out of all of the 
products from the East. 

You have to look at the overall picture of the province of the rail- 
road industry and of transportation as a whole. 

Senator Enete. In any case, a compensatory rate would in itself 
exercise pressure to induce a company to provide the amount of cars 
necessary for its average operation, that is, so the compensatory rate 
would naturally take care of that ? 

Mr. Hoop. The rate has to be sufficient to enable the car owner to 
discharge all the obligations of his purchase, including the antici- 
pated repairs, taxes, depreciation, and so forth. Now one of the 
complications of that is as long as the industry adheres to a single 
average rate, why obviously, that rate is not enough, is not going to 
cover the higher priced cars which are relatively new. Now it prob- 
ably more than covers them the first year, when there are almost no 








104 FREIGHT CAR SUPPLY 

car repairs on them, but the second and third years, these high prices 
are still on your books, and they are still having to be paid for and 
your repairs commence. That fleet of new $8,500 cars, second and 
third and fourth year, is probably costing more than the average 
rate, but these railroads aren’t confined to just one line of new cars, 
they all have cars going back 30 years. Some of them more than 
that, and the average of all cars is in the neighborhood of 19 years. 

And, as I said, the average investment is $3,100 and as long as we 
have an average per diem rate, those cars have their effect in the de- 
termination of that rate. 

Senator Eneie. That brings me to the second point I wanted to 
ask about. You made two points against the penalty rate. The first 
point, if I understand it, is that you object to the penalty rate as a 
regulatory device on the ground that the Commission already has 
powers which are sufficiently broad and can be exercised expeditiously 
in the same area, and expedite the movement of cars. But then you 
cite the decision of the United States court in the case of Palmer v. 
The United States and I call attention to that which is quoted, the 
last sentence: 


This per diem, however, has no relation to avoidable delay or to inefficency. 


Now, in using the words “this per diem” the court is referring to a 
penalty rate. What the court is saying, if I understand the decision 
correctly, is that the penalty rate is not a proper regulatory measure 
because it does not have a real and substantial relation to the objective 
to be obtained. Reading that in connection with the next sentence, 
that means to me that the court has said that a penalty rate cannot be 
applied in such a way as to hit precisely at the objective and cover only 
situations relating to avoidable delay or inefficiency. 

In other words, everybody gets caught in it, if they put on a penalty 
rate, namely, a railroad company gets caught even though, on the 
penalty rate, even though the delay is not due to inefficiency and not 
due to unavoidable matters that cannot be controlled, and there 
wouldn’t be any way on earth for them in the natural course of regu- 
lation to sort those out ; would there ? 

Mr. Hoop. That is definitely correct, and this opinion of the court, 
which, if it weren’t for the length, ought to be put in the record; it 
recites precisely why that is true. 

Senator Enete. In other words, if you put on a penalty rate, based 
on a time factor 

Mr. Hoop. Everybody pays it whether they are guilty or not. 

Senator Enetez. That is the point I am getting to, the penalty rate 
would apply on the time factor irrespective of whether or not the time 
factor involved, and for which the penalty was imposed, resulted 
from an unavoidable delay and inefficiency and there is no way in the 
regulatory process to sort out the two, unless you have a Government 
inspector standing around on every car; isn’t that right? 

Mr. Hoop. Even with the bills, as I tried to point out, to undertake 
to spell out the railroads, the types of cars, and the areas in which a 

nalty rate would be applied for the future, the Commission would 

ave to make a record. They would have to listen to witnesses on 
both sides. They would have to give due process under the Adminis- 
trative Procedure Act. 
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Finally, an order, and these things are transient. 

Senator Eneie. By that time—— 

Mr. Hoop. By that time all the crop is gone, or the shipment is 
moved long ago, and in the ordinary course of events, or by competi- 
tive mode of transportation, and nothing has been accomplished. IL 
think the Commission would be far worse off with one of these bills 
than it is today. 

Now it can do something, and it can do it on its own motion, based 
on its own judgment from information they get from the field as to 
what the situation is now, but if it tried to move under one of these 
bills, it would be so hopelessly delayed that it might be effective for the 
following year, but wouldn’t have anything to do with the current 

ear. 

r Senator Enetr. Mr. Chairman, I would like to suggest that the full 
opinion of Palmer v. The United States be made available to the com- 
mittee; if not a part of the record, at least a part of the file, as you 
have stated, Mr. Hood. It defined very clearly the reasons why a 
penalty rate, if applied, applies across the board, and doesn’t neces- 
sarily hit the fellow who is either inefficient or indulging in avoidable 
delay, but takes the whole crowd in, the guilty and the innocent. 

Is that right? 

Mr. Hoop. It is correct, sir. The opinion was written by Judge 
Prettyman in a three-judge court, which held hearings in the District. 
It is in precise language and for a man not having been connected 
with the railroad industry, it is an unbelievable and enlightening 
opinion. 

We have many, many people in the railroad business who know far 
less than was indicated by the judge about this particular feature 
of railroading when he released that opinion. 

Senator Scuorpren. I might say that this opinion will be made 
available by reference. I understand counsel will give us a résumé 
of the salient points of that decision for the benefit of the committee. 

(NoteE.—Memorandum dated June 30, 1959, to Mr. Barton covering salient 
points of Palmer v. United States (75 F. Supp. 63) is on file in the exhibit file 
of the committee. ) 

Mr. Hoop. In that connection, I appeared before this committee in 
opposition to S. 2770 on March 29, 1956. Those printed hearings are 
available and, at that time, I quoted at considerable greater length 
from that opinion. 

Senator Enete. I would like to read the opinion sometime. Mr. 
Chairman, I would like to hear the Chairman of the Commission 
explain to this committee how he is going to unscramble the sheep 
from the wolves in this problem here if he gets a penalty rate that 
applies on a time basis. 

r. Hoop. It is impossible. You cannot even do it when you are 
the officer responsible and you are at one yard, for instance, and you 
are dealing with one particular trick and you have 6, 8, 10 yard 
engineers working and you are standing right there watching it and 
you are seeing everything that is coming in and out and you have 
something here that you don’t like and you have the rest of it moving 
beautifully. Now, you cannot say that yard isn’t being handled well 
because it probably is and you can’t say that something ought to be 
done about it tomorrow because they won’t be any set of circumstances 
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like that tomorrow in the same trick and you don’t know what the 
situation is in other yards in the area on other railroads or in other 
yards on that railroad. So, it is not a practical approach. 

Senator Enere. That is all. Thank you very much. 

Senator Scuorrret. Mr. Barton, do you have any questions ? 

Mr. Barron. Just one, Mr. Senator. Mr. Hood, I understood you 
to say average depreciated value of each freight car was $3,100. 

Mr. Hoop. That is approximately correct. 

Mr. Barron. What does is cost approximately to replace these cars ? 

Mr. Hoop. The average cost for replacement, which incidentally is 
another thing to be taken into account in this rate, this freight car 
per diem rate, is in the neighborhood of $9,100. In arriving at this 
$2.75 rate, which incidentally has been restudied based on 1958, the 
last figures available to me, showed that about $2.73 is all that could 
be supported for 1958. That value in that calculation gives 50 percent 
— to replacement and 50 percent weight to depreciated ledger 
value. 

Mr. Barton. That is what I believe you referred to as bare cost 
of ownership without profit; is that right? 

Mr. Hoop. That is what I used. However, there is a 6-percent 
return on an inflated value there, plus participation by the user in 
idle time. 

Mr. Barton. That is all. 

Senator Scuorrren. Thank you very much, Mr. Hood. We appre- 
ciate your appearance here. 

Now, it is 12:30 and we have one other witness here, Mr. Breithaupt, 
attorney for the Association of American Railroads. I take it you 
have a prepared statement? 


STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY 
OF THE ASSOCIATION OF AMERICAN RAILROADS, ACCOMPANIED 
BY RALPH E. CLARK, CHAIRMAN, CAR SERVICE DIVISION, ASSO- 
CIATION OF AMERICAN RAILROADS 


Mr. Brerrnavrt. I do, Mr. Chairman, and if you will insure me of 
its inclusion in the record, I will be able to condense it somewhat. 

Senator ScHoEPPEL. Yes, it will be included in the record. 

Mr. Brerrnavrt. Mr. Chairman, for the record, this is Mr. Clark 
of the Car Service Division of the Association of American Railroads. 

Senator Scnorepret. If the chairman might say, he has had a long 
and pleasant association with Mr. Clark. At times, both of us have 
been at different ends, but I am glad Mr. Clark is still around. 

Mr. Cuark. Thank you. 

Mr. Brerrnaurpt. Mr. Chairman, also for the record, I am Harry 
J. Breithaupt, Jr., general attorney of the Association of American 
Railroads, with headquarters at Washington, D.C. I appear today 
on behalf of the Association of American Railroads and do so by 
authority and at the direction of the board of directors of that asso- 
ciation. My appearance, of course, is in connection with the three 
bills already mentioned here today: S. 1789, S. 1811, and S. 1812. 

What these bills deal with generally is the matter of the so-called 
per diem charge paid by one railroad to another for the use by the 
former of a freight car owned by the latter. All of us, particularly 
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after the discussion here this morning, are familiar with the practice 
by which freight cars are interchanged among the railroads in this 
country in the interest of through transportation of freight. 

It has long been recognized that the owner of a freight car so inter- 
changed should be paid compensation for the use of its car when that 
car is off its home line. By far the most common method of effecting 
compensation of that character to the car owner is the payment to 
the car owner of a per diem charge or daily rental for the use of the 
car during the period when it is off its home line. 

Ordinarily, as no doubt you have gathered this morning, the per 
diem charge is fixed by arrangement among the railroads themselves 
under terms, provisions and procedures of an agreement relating 
thereto, but as Commissioner Tuggle of the Interstate Commerce 
Commission made plain, as well as has otherwise been brought out, 
the Interstate Commerce Commission possesses to some extent an 
overriding authority with respect to the level of the so-called per diem 
rate. 

I will omit for the present reading the pertinent provisions of the 
Interstate Commerce Act, which deal with that authority. 

Each of the three bills now being considered would amend in one 
way or another the provisions of the Interstate Commerce Act in such 
a way as either to clothe the Interstate Commerce Commission with a 
new authority to prescribe in certain circumstances charges in addi- 
tion to the going rate of per diem or in such a way as to amend the 
standards by which the Commission is guided in the exercise of its 
present existing authority to set the going per diem rate. 

In that regard, as you, Senator Schoeppel, yourself first pointed out 
and as has been referred to by other witnesses here this morning, the 
use of the word “compensation” found in the present statute, section 
1(14) (a), has been held to preclude the Commission from establish- 
ing a per diem charge in excess of any purported reasonable recom- 
pense to the car owner. The citation is the Palmer case, to which 
reference has, as I say, frequently been made this morning. 

The extent, if any, to which there exists a relationship Teele the 
level of the per diem charge paid by one railroad for the use of the 
cars owned by another, the acquisition and maintenance of an adequate 
national freight car fleet, and promotion of efficient and expeditious 
use of foreign-line cars and their due return to the owning roads, has 
for a long while been a vexatious and controversial problem within 
the railroad industry. 

In that regard, one need only look at the reaction to legislative pro- 
posals advanced in the past to see clearly that there have been sub- 
stantial differences of opinion among railroad companies as to this 
problem. 

Without being too detailed this morning, Mr. Chairman, the record 
in both the Senate and House sides of the Congress in the past several 
years will indicate that groups of substantial numbers of important 
railroads have favored proposals of the kind now before this sub- 
committee for its consideration, and by the same token and at the same 
time, equally large groups of equally important railroads have opposed 
those same proposals. So, I repeat that the subject of per diem charges 
has been for a long while a vexatious and a controversial problem 
within the railroad industry and among the railroads themselves. 
There isn’t any doubt about it, it is a knotty problem. 
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Leaving aside proposals such as that now contained in S. 1812, one- 
of the two proposals advanced by the Interstate Commerce Commis- 
sion, an approach which heretofore at least has been considered un- 
desirable by substantially all of the railroads regardless of how they 
might feel about certain other proposals, there has been an honest dif- 
ference of view within the industry concerning the relationship of this 
level of the per diem rate to alleviation of car shortages. Frankly, 
that difference of view has not yet been resolved and it has continued 
right up until this moment to persist. 

The hosed of directors of the Association of American Railroads 
recognizes, however, the need and the obligation of the railroads to 
compose their differences, if at all possible, and to come forward as 
an industry with an industry proposal for satisfactory solution of 
the car supply problem insofar as the resources, I mean primarily the 
financial resources, of the industry will permit satisfactory solution. 
Steps have been taken, with which I want to acquaint you, to arrive at 
such an agreed solution and we feel that those steps hold high promise 
of success. 

Our board of directors, which I can advise you is made up of 20 
chief executives of major railroads, regionally representatives of all 
the country’s railroads, has directed the appointment of a committee 
consisting of 6 of its members, 2 from each of the 3 regions, with 
the president of the association as chairman ex officio, to bring in 
a recommended solution for the problem of achieving an adequate car 
supply for the industry and to consider the per diem rate in its 
relation thereto. Such a committee of six members of the AAR board 
of directors, regionally representative and also, I can advise you, bal- 
anced as well as may be to reflect points of view that have in the 

ast been conflicting, one with another, has been selected and has 

n ee That committee, I’m given to understand, has ac- 
tually begun its labors and will proceed with every hope of success 
toward completion of the assignment given to it by the association’s 
board of directors. 

In the meanwhile, Senator, and pending the outcome of the com- 
mittee’s work and then industry action upon whatever its report 
and recommendation may turn out to be, it is our earnest hope, speak- 
ing for the association and its board of directors, that your subcommit- 
tee will withhold action on the three bills now pending before you or 
any other legislation that has for its purpose enlarging the existing 
authority of the Interstate Commerce Commission to prescribe the 
rate of per diem or amending the standards by which the Commis- 
sion should be guided in exercising its present existing authority to 
set the per diem rate. 

Senator Scuorrren. Mr. Breithaupt, might I ask at this point, do 
you have in mind now or could you give this committee the benefit 
of your judgment about what period of time do you think would 
elapse before some determination has been made? 

Mr. BrerrHavrt. It. was, of course, certain to me, Mr. Chairman, 
this question would arise during the course of my appearance here. 
I have sought the best advice I could get on this score. I’m going 
to ask you in behalf of our board to suspend action on these bills 
for this session of the Congress at least. Because of the nature of 
the thing, I cannot promise to you on the record that there will be 
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an actual recommendation and a plan acceptable to the industry within 
the year, but that would be my hope and I am authorized to say 
so. 
Senator ScHorpren. Within a year? 

Mr. Brerruavpt. In a sense, sir, we would seek to have no action 
taken on these proposals during this session. 

Senator ScuorrreL. The reason I ask that question is this. You 
have strongly pointed out here and it is known throughout the coun- 
try, that this is an aggravating situation and Members of the Congress: 
and ICC and the railroads themselves in different areas of the coun- 
try, as you pointed out, have differences of opinion. We have been 
pressed for some remedial legislation or some machinery that will 
better the situation rather than continue to have an aggravating pic- 
ture developing here. This committee has some oliuietiie, since 
the Interstate Commerce Commission itself has come before this com- 
mittee and has made recommendations to us for some proposed leg- 
islation. It has been offered by the chairman of this committee and 
myself, so that you can see that we are under some degree of obligation 
to expedite this matter or arrive at some judgment on the thing. 

Mr. Brerruavurr. Mr. Chairman, I hope and I frankly think that 
we appreciate each other’s position. I hope you appreciate mine. 

Senator ScHorrre.. That is right. We realize that in judging it 
in the past, it has not been solved. 

Mr. Bretrnavurt. This is the first time—I think it is a fair state- 
ment to make—that it has been approached in just this way. Frankly, 
there have been efforts in the past at various echelons of railroad 
management to get together on solutions that might be acceptable to 
a substantial number or majority of the railroads and there is no 
question about it, those efforts have not been successful. But, here 
is the thing that I think the board of directors is conscious of and that 
is their responsibility and I am. confident that their committee will 
make a good step in the right direction. Shall I continue? 

Senator Scnorrret. Surely. 

Mr. Breitrnavurr. Let me say in conclusion, although perhaps it is 
hardly necessary to say it, that the obvious fact is that the diminishing 
supply of serviceable cars is due to one fundamental cause and that 
is the lack of money to finance new purchases and to maintain full- 
scale repair programs, Among the many factors that account for 
this lack of money are the inadequacy of railroad earnings resulting, 
in major part, from direct and indirect governmental subsidies to 
competing forms of transportation, inequalities of regulation as be- 
tween railroads and their competitors, and continued exaction, I 
might point out, of the Federal transportation excise tax of 10 percent 
on passenger fares that, as this committee certainly knows, offers direct 
inducement to diversion of passenger traffic from for-hire common 
carriage to private carriage. This also results from the ever-increas- 
ing financial burdens imposed by the Congress through the railroad 
retirement and unemployment insurance systems upon an already over- 
burdened and tax-ridden industry; and the unrealistic policy as to 
depreciation of railroad plant and equipment for Federal tax purposes. 

Without taking the committee’s time to go into detail, I am certain 
you, as a very active member, Mr. Chairman, of the Surface Subcom- 
mittee on Transportation that dealt so laboriously and at length last 
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year on the hearings of the railroad problems leading to enactment 
of the Transportation Act of 1958, will recall that your full committee 
favorably reported to the floor of the Senate a construction reserve 
proposal, which is directly related to this problem, and would afford 
a good bit of relief in connection with equipment programs. 

In addition, your committee saw fit to recommend action to the 
Senate Finance Committee, during the last session, on an optional 
shortening of the maximum length of depreciation period for depreci- 
able railroad ae eh something we think would be very helpful in 
connection with the replacement and repair program. 

Senator SCHorpret. I am glad you made reference to that because 
this subcommittee and the full committee worked very conscientiously 
in trying to work out something. I might say, without any reference 
to what has been suggested here as a time element, both the subcon- 
mittee and the full committee also had requests to defer action, that 
things could be worked out. In our wisdom and collective judgment— 
it wasn’t perfect by a long shot—we felt that something had to be 
done. Hence, taking these things step by step, which sometimes seems 
long and drawn out, and some of us have personal views that accord 
pretty much with what your views might be on this transportation 
tax, which was a war-imposed tax, and the depreciation jo and 
a few of these other things, we went ahead. 

Mr. Brertrnavrt. I mentioned those problems merely to point out, 
Mr. Chairman, that we would again urge their early consideration by 
the Congress. But, in any event, we ask that you defer for this session 
of the Congress at least, in light of the controversial nature of the 
problem within the industry and the well-founded objections of those 
who seem to oppose proposals of this kind, even when considered in the 
light of those who favor it, thus giving the railroad industry itself 
an opportunity to pursue to a conclusion its present effort to arrive 
at an agreed solution for the problem of achieving an adequate national 
freight car supply. 

Let me point out in just one final word, Mr. Chairman, in this re- 
gard, one should never lose sight of the fact that car shortages operate 
to the gravest disadvantage of the railroad industry itself. There is 
no group that can have stronger motivation to overcome their recur- 
rence than does railroad management itself. There are many per- 
plexities and there are, as you will recognize, many serious difficulties 
to be overcome, but you ‘may be assured that the present effort to solve 
the problem is both genuine and intensive. 

Senator Scuorrret. We appreciate very much your position here. 
I am sorry that due to other commitments and the time element, other 
members of the subcommittee could not be here when you offered your 
proposal that you have just referred to. It will be brought, of course, 
to the attention of the subcommittee members, as well as to the full 
committee. 

Counsel Barton, do you have any questions ? 

Mr. Barton. Yes, Senator. Mr. Breithaupt, you say there has 
been an honest difference of view in the industry concerning the rela- 
tionship level of the per diem rate to alleviate the car shortage. What 
basically caused this difference of view ? 

Mr. BrerrHavupt. What has been the basic difference of opinion? 

Mr. Barton. What caused it to arise ? 
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Mr. Brerruavrr. What causes the expression of it to arise, Mr. 
Barton, is the scheduling of hearings on legislative proposals which, 
in general, would affect the level of the per diem rate. 

Mr. Barton. I want to be a little more basic than that. Why do 
they have these differences of opinion ? 

Mr. Brerruacvrt. There is a genuine feeling on the part of some 
thinkers in the railroad business that anything tending to increase the 
level of the per diem rate would enhance the car supply and would also 
make for more expeditious movement of cars. There is just as gen- 
uine a feeling on the part of other people in the railroad business who 
have appeared before this and other committees of the Congress that 
there isn’t any true relationship at all, for some of the reasons hinted 
at by Senator Engle this morning, between the level of the per diem 
rate, and the adequacy of the car supply. 

Mr. Barron. What causes them to have these differences of opinion ? 

Mr. Brerruaurr. Whether or not it is traceable to the fact that in 
most cases, those who favor the higher level are the so-called car own- 
ing roads or not, I am not in a position to say. I think that during 
the course of these hearings, you are going to hear from both sides. 

Senator ScHorrret. Thank you very much, Mr. Breithaupt. Your 
full statement will become part of the record. We appreciate your 
appearance here this morning. 

Mr. Brerruavet. Thank you. 

(The complete statement follows :) 


I am Harry J. Breithaupt, Jr.; general attorney of the Association of American 
Railroads, with headquarters at Washington, D.C. My appearance here today 
on behalf of the Association of American Railroads is by authority, and at the 
direction, of its board of directors, and is, of course, in connection with this 
subcommittee’s consideration of three pending bills (S. 1789, S. 1811, and S. 
1812) having to do with the authority of the Interstate Commerce Commission, 
under applicable provisions of the Interstate Commerce Act, to fix the amounts 
paid or to be paid for the use of freight cars not owned by the carrier using 
them. 

What these bills deal with generally is the matter of the so-called per diem 
charge paid by one railroad to another for the use by the former of a freight 
car owned by the latter. All of us, surely, are familiar with the practice by 
which freight cars are interchanged among railroads in the interest of through 
transportation of freight (as, for example, in the case of a boxcar loaded in the 
Far West for ultimate delivery on the east coast over the lines of a number of 
connecting railroads). 

It has long been recognized that the owner of a freight car so interchanged 
should be paid compensation for the use of its car when it is off-line. By far 
the most common method of effecting compensation to the car owner is the 
payment to it of a per diem charge, or daily rental, for the use of the car dur- 
ing the period it is off its home line. Ordinarily the per diem charge is fixed 
by arrangement among the railroads themselves under the terms, provisions, 
and procedures of an agreement relating thereto; but the Interstate Commerce 
Commission possesses to some extent an overriding discretionary authority. 
Thus, section 1(14) (a) of the Interstate Commerce Act provides that: 

“The Commission may, after hearing, on a complaint or upon its own initiative 
without complaint, establish reasonable rules, regulations, and practices with 
respect to car service by common carriers by railroad * * * including the 
compensation to be paid and other terms of any contract, agreement, or arrange- 
ment for the use of any locomotive, car, or other vehicle not owned by the carrier 
using it (and whether or not owned by another carrier) * * *.” 

Section 1(15) of the act provides further that: 

“Whenever the Commission is of opinion that shortage of equipment, conges- 
tion of traffic, or other emergency requiring immediate action exists in any sec- 
tion of the country, the Commission shall have, and it is hereby given, au- 
thority, either upon complaint or upon its own initiative without complaint, at 
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once, if it so orders, without answer or other formal pleading by the interested 
earrier or carriers, and with or without notice, hearing, or the making or filing 
of a report, according as the Commission may determine: * * * (b) to make 
such just and reasonable directions with respect to car service without regard 
to the ownership as between carriers of locomotives, cars, and other vehicles, 
during such emergency as in its opinion will best promote the service in the 
interest of the public and the commerce of the people, upon such terms of com- 
pensation as between the carriers as they may agree upon, or, in the event of 
their disagreement, as the Commission may after subsequent hearing find to 
be just and reasonable * * *,” 

Each of the three bills now being considered would amend, in one way or 
another, the above-quoted provisions of the Interstate Commerce Act in such 
a way as to clothe the Interstate Commerce Commission with a new authority to 
prescribe in certain circumstances charges in addition to the going rate of per 
diem or to amend the standards by which the Commission is guided in the 
exercise of its present existing authority to set the per diem rate. In this 
connection, it ought to be noted that the use of the word “compensation” in 
section 1(14)(a) of the present statute has been held to preclude the Commis- 
sion from establishing a per diem charge in excess of any purported reasonable 
recompense to the car owner (Palmer v. United States, 75 F. Supp. 68 (1947) ). 

S. 1789, the stated purpose of which is “to insure the adequacy of the na- 
tional railroad freight car supply,’ would add at the end of section 1(14) (a) of” 
the Interstate Commerce Act a new sentence reading as follows: “In fixing the 
compensation to be paid for the use of freight cars, the Commission shall give 
consideration to the level of freight car ownership and to other factors affecting 
the adequacy of the national freight car supply and shall, on the basis of such 
consideration, determine whether compensation should be computed on the 
basis of elements of ownership expense involved in owning and maintaining 
freight cars, including a fair return on value (which return shall be fixed at 
such levei as in the Commission’s judgment will encourage the acquisition and 
maintenance of an adequate freight car fleet), or should be computed on the 
basis of elements reflecting the value of use of freight cars, or upon such other: 
basis or combination of bases as in the Commission’s judgment will provide 
just and reasonable compensation to freight car owners, contribute to sound 
car service practices, and encourage the acquisition and maintenance of a 
car supply adequate to meet the needs of commerce and the national defense.” 

S. 1811, with the stated objective of providing “an incentive for construction 
and maintenance of an adequate national supply of freight cars,” likewise 
would add a new sentence to section 1(14) (a), in this case as follows: “The 
Commission, in establishing the compensation to be paid for the use of any 
such vehicle which is subject to per diem charges, based upon time detention as 
distinguished from mileage, shall prescribe maximum reasonable compensation 
for the use of such vehicle as an incentive for construction and maintenance 
of an adequate national supply of such vehicles, and shall include as a factor- 
in such compensation, the earning power or value of the use of such vehicle 
which is lost by the owner when it is used or appropriated by others.” 

S. 1812, described as a measure “to aid in alleviating shortages of railroad 
freight cars during periods of emergency or threatened emergency,” would 
amend section 1(15) of the act so as to confer upon the Commission authority 
“to impose on one or more carriers, when a shortage or threatened shortage: 
of freight cars exists, such charges (in addition to the car hire, car rental,. 
or per diem charges, or mileage rates, then in effect (applicable to any type- 
of freight car in any section of the country during such emergency, or threatened 
emergency, as in the opinion of the Commission are reasonably calculated to 
relieve such shortage or threatened shortage by encouraging adequate owner- 
ship of freight cars by each carrier and by promoting the expeditious move- 
ment, distribution, interchange or return of freight cars, and the additional 
charges shall be paid by the carrier using such cars to the owners.” 

The extent, if any, to which there exists a relationship between the level of 
the per diem charge paid by one railroad for the use of the cars owned by 
another, the acquisition and maintenance of an adequate national freight car 
fleet, and promotion of efficient and expeditious use of foreign-line cars and 
their due return to the owning roads, has for a long while been a vexatious and 
controversial problem in the railroad industry. One only need look at the reac- 
tion to legislative proposals advanced in the past to see clearly that there have 
been substantial differences of opinion among railroad companies as to this: 
problem. 
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For example, S. 2901 (82d Cong.) would have conferred upon the Interstate 
‘Commerce Commission authority in times of car shortage to double the going 
per diem rate applicable to all railroads alike with respect to any specified 
class or classes of freight cars; and that measure was supported by an important 
segment of the membership of the Association of American Railroads but opposed 
‘by another important segment of our membership. Just 3 years ago, before a 
subcommittee of the Senate Committee on Interstate and Foreign Commerce, one 
group of important railroads advanced and supported a proposal (suggested sub- 
stitute of May 9, 1956, for S. 2770, 84th Cong.) that would among other things 
have given the Commission power in times of car shortage to prescribe uniform 
increased per diem charges for specified classes of freight cars and also would 
have effected the amendment contemplated by S. 1811 (86th Cong.), now before 
this subcommittee again. This proposal was opposed by a different group of 
important railroads. 

Only 2 years ago, before a subcommittee of the House Committee on Interstate 
and Foreign Commerce, there was similar disagreement between groups of rail- 
roads on S. 2030 (85th Cong.), which included the proposal now contained in 
‘S$. 1811, and there was in addition like disagreement as to a proposal (later 
embodied in S. 3217, 85th Cong.) with which another of the bills now before this 
subcommittee, S. 1789, corresponds. 

Proposals such as that now contained in S. 1812 have also been before commit- 
tees of the Congress in prior sessions (S. 2770, 84th Cong.; S. 942 and H.R. 3626, 
85th Cong.). There has heretofore been general railroad opposition to bills such 
-as S. 1812; and the Association of American Railroads, by direction of its board 
of directors, has opposed their enactment although it is true that in House hear- 
ings during the 1st session of the 85th Congress the spokesman for a large number 
-of railroads neither opposed nor supported H.R. 3626, with which the present 
S$. 1812 is identical, but suggested that there could be a “better approach” to 
the problem. 

So, I repeat, the subject of per diem charges has for a long while been a vexa- 
tious and controversial matter in the railroad industry, among the railroads. 
It is a knotty problem. Leaving aside proposals such as that now contained 
in S. 1812, an approach considered undesirable by substantially all of the rail- 
roads, there has been an honest difference of view within the industry concerning 
the relationship of the level of the per diem rate to alleviation of car shortages. 
That difference of view has not yet been resolved and has continued to persist. 

The board of directors of the Association of American Railroads recognizes, 
however, the need and the obligation of the railroads to compose their differ- 
ences, if at all possible, and to come forward as an industry with an industry 
proposal for satisfactory solution of the car supply problem insofar as the re- 
‘sources of the industry permit satisfactory solution. Steps have been: taken 
to arrive at such an agreed solution, and we feel that those steps hold high 
promise of success. 

Our board of directors (made up of 20 chief executives of major railroads, 
regionally representative of all the country’s railroads) has directed the appoint- 
ment of a committee consisting of 6 of its members, 2 from each of the 3 
regions, with the president of the association as chairman ex officio, to bring in 
a recommended solution for the problem of achieving an adequate car supply 
for the industry and to consider the per diem rate in its relation thereto. Such 
a committee of six members of the AAR Board of Directors, regionally repre- 
sentative and also balanced as well as may be to reflect points of view that 
have in the past been conflicting, has been selected and appointed. That com- 
mittee, I am given to understand, has begun its labors and will proceed with 
every hope of success toward completion of its assignment. 

In the meanwhile, and pending the outcome of the committee’s work and 
then industry action upon whatever its report and recommendation may be, 
it is our earnest hope that your subcommittee will withhold action on S. 1789, 
S. 1811, and S. 1812 or any other legislation that has for its purpose enlarging 
the existing authority of the Interstate Commerce Commission to prescribe the 
rate of per diem or amending the standards by which the Interstate Commerce 
eager a should be guided in exercising its existing authority to set the per 
diem rate. 

In conclusion, although it hardly seems necessary to say it, the obvious fact 
is that the diminishing supply of serviceable cars is due to one fundamental 
eause—the lack of money to finance new purchases and to maintain full-scale 
repair programs. Among the many factors that account for this lack of money 
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are the inadequacy of railroad earnings resulting, in major part, from direct 
and indirect governmental subsidies to competing forms of transportation, in- 
equalities, of regulation as between railroads and their competitors, and con- 
tinued exaction of the Federal transportation excise tax of 10 percent on 
passenger fares which offers direct inducement to diversion of passenger traffic 
from for-hire common carriage to private carriage; the ever-increasing finan- 
cial burdens imposed by the Congress through the railroad retirement and un- 
employment insurance systems upon an already overburdened and tax-ridden 
industry; and the unrealistic policy as to depreciation of railroad plant and 
equipment for Federal tax purposes. 

Some of these matters are even now before this and other committees of the 
Congress. 

Revision of depreciation policy for tax purposes with respect to railroad plant 
and equipment in order to take more realistic account of obsolescence factors, 
correct the inadequacy of present depreciation allowances or rates (based on 
excessively long estimated lives of depreciable property), afford recognition to 
the inflated price structure, and encourage capital investment in equipment and 
other necessary transportation facilities, would provide substantial assistance in 
dealing with the car shortage. Two proposals, in particular, would encourage 
the acquisition of railroad equipment: (a) legislation providing for the estab- 
lishment of construction reserve funds, and (0) legislation permitting, for tax 
purposes, shorter maximum useful lives of depreciable railroad property. 

Let me point out that the Senate Committee on Interstate and Foreign Com- 
merce in reporting favorably last year on S. 3778, which became the Transpor- 
tation Act of 1958, approved the proposal advocated by the railroads that they 
be permitted to create construction reserve funds, saying that this would stimu- 
late investment in equipment; and it also urged the Senate Finance Committee 
to give favorable consideration to the railroads’ proposal that the maximum use- 
ful life of depreciable railroad property be shortened for tax purposes, saying 
that this would help management make additions and betterments necessary to 
meet the modern competitive situation faced by the railroads. We ask again that 
the Congress give early and favorable consideration to these tax proposals. 

But in any event we ask that you defer, for this session of the Congress at 
least, action on S. 1789, S. 1811, and S. 1812 or any other proposal for change 
in the status quo of the Interstate Commerce Commission’s statutory authority 
in respect of car per diem charges, thus giving the railroad industry itself op- 
portunity to pursue to a conclusion its present effort to arrive at an agreed 
solution for the problem of achieving an adequate national freight car supply. 
In this regard, one should never lose sight of the fact that car shortages op- 
erate to the gravest disadvantage of the railroad industry itself. There is no 
group that can have stronger motivation to overcome their recurrence than 
does railroad management. There are many preplexities and there are serious 
difficulties to be overcome, but you may be assured that the present effort to 
solve the problem is both genuine and intensive. 


Senator ScHorrren. It has been suggested that these hearings will 
continue in room 1318 in this building tomorrow. Senator Smathers 
indicated when he left that we will meet at 10:30 o’clock in room 1318 
of this building tomorrow morning. 

(Whereupon, the hearing was adjourned at 12:45 p.m., to continue 
on Tuesday, June 9, 1959, in room 1318, New Senate Office Building.) 








FREIGHT CAR SUPPLY 


TUESDAY, JUNE 9, 1959 
U.S. Senate, 


INTERSTATE AND ForEIGN COMMERCE COMMITTEE, 
FREIGHT Car SHORTAGE SUBCOMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:30 a.m., in room 
1318, New Senate Office Building, Hon. Warren G. Magnuson, chair- 
man of the committee, presiding. 

Senator SmarueErs (presiding). The committee will come to order. 

First, I congratulate you people on finding this room. Our first 
witness today is Mr. James M. Symes, president of the Pennsylvania 
Railroad Co. 

Mr. Symes, you go right ahead. 


STATEMENT OF JAMES M. SYMES, PRESIDENT OF THE 
PENNSYLVANIA RAILROAD CO. 


Mr. Symes. My name is James M. Symes and I am president of the 
Pennsylvania Railroad Co. I have held this position since June 1, 
1954. I have had a total of 43 years of railroad experience, all of 
which has been with the Pennsylvania Railroad, except for a period 
of 314 years during which time I was vice president, operation and 
maintenance, of the Association of American Railroads. During my 
term of service I have occupied various positions such as clerk, car 
tracer, car distributor, freight movement director, superintendent of 
passenger transportation, chief of freight transportation, general man- 
ager, vice president, operations, and executive vice president. While 
I occupied the office of vice president, operation and maintenance, 
of the Association of American Railroads, the car service division 
was immediately under my jurisdiction. During my entire railroad 
experience I have been closely connected with the problems of car 
supply and car utilization. 

I am appearing in opposition to the three bills which your sub- 
committee has under consideration, namely, S. 1789, S. 1811, and S. 
1812. In addition tomy own company, I am also speaking on behalf of 
the Ann Arbor Railroad Co.; the Baltimore & Ohio Railroad Co.; the 
Central Railroad Co. of New Jersey ; the Delaware & Hudson Railroad 
Corp.; the Delaware, Lackawanna & Western Railroad Co.; Detroit, 
Toledo & Ironton Railroad Co.; Erie Railroad Co.; Lehigh & New 
England Railroad Co.; Lehigh Valley Railroad Co.; the Long Island 
Railroad Co.; Missouri Pacific Railroad Co.; the New York Central 
Railroad Co.; the New York, Chicago & St. Louis Railroad Co.; 
Norfolk & Western Railway Co.; Pennsylvania-Reading Seashore 
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Lines; the Pittsburgh & Lake Erie Railroad Co.; Reading Co.; Sea- 
board Air Line Railroad Co.; Southern Pacific Co.; Texas & New Or- 
leans Railroad Co.; Union Pacific Railroad; and Wabash Railroad 
Co. These railroads own 47.51 percent of the railroad freight car own- 
ership in the United States. The Association of American Railroads 
is appearing at this hearing in opposition to enactment of these bills 
at the present time. My appearance for my own company and the 
railroads which I have listed is occasioned by the fact that a small 
group of other railroads is appearing in support of S. 1789 and 
. 1811. 

Senator Smarners. Mr. Symes, counsel wants to ask you a question. 

Mr. Barton. Mr. Symes, isn’t it true AAR takes no position and are 
asking for a year? 

Mr. Symes. They are asking consideration be deferred. 

Mr. Barton. To say they are opposed is not quite right. 

Mr. Symes. I say they are opposed to enactment of the bill at the 
present time. 

Mr. Barron. All right. 

Mr. Symes. S. 1812 would give the Commission power to add a 
penalty charge on top of the existing per diem rate. S, 1789 and 1811 
would give the Commission power to fix compensation for car hire 
by adding factors which cannot be considered as properly reflecting 
the true cost of ownership. These bills purportedly have as their 
objectives the providing of an incentive for increasing the railroads’ 
car ownership and the more expeditious return of cars in time of car 
shortages. I find no fault with these objectives. Indeed, they are the 
goals of the entire railroad industry. But I do object to the proposed 
means of accomplishing these objectives. 

The matter of a so-called penalty per diem on freight cars, or 
granting to the Interstate Commerce Commission the power to estab- 
lish per diem rates by using a formula that creates the same result— 
a per diem rate fixed for a regulatory purpose rather than on the basis 
of true ownership cost, is inequitable, impracticable, and could result 
in unwarranted capital expenditures for equipment and additional 
unnecessary transportation expenses. In fact, the enactment of any 
one of these bills would defeat the very objective for which it is 
designed. Before I get into detailed discussion to show why what I 
say is true, I want to give you my idea of a sound formula for freight 
car ownership. 

Each railroad should own a sufficient number of freight cars by 
various types to protect the loadings it originates, taking into account 
foreign cars that are available for use in the strict observance of car 
service rules. In this latter connection, I have in mind rule 1 of the 
Code of Car Service Rules which provides that home cars shall not 
be used for the movement of traffic beyond the limits of the home road 
when the use of other suitable cars is practicable. Additionally, each 
railroad ownership should be sufficient to protect the short-line rail- 
roads dependent upon them for car supply. 

The per diem rate should cover the full cost of ownership, plus a 
reasonable profit—no more or no less. The ability of the present per 
diem rate to meet this test is obviously not the question here, for the 
bills propose something to be added to the rate, not to reflect: owner- 
ship costs but as a device designed to accomplish a regulatory purpose. 
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Also, it should be observed that there are a couple of hundred thousand 
private cars operating on the railroads of the United States. The 
owners are paid a mileage rate based upon cost of ownership, plus 
a reasonable profit. If you grant anything beyond that it would 
be considered a rebate and unlawful. Yet, how can you justify a 
formula for per diem as between railroads different than the one used 
for private car mileage? And that is just what these bills would do. 

To the extent that they have existed, the car shortages since World 
War II were not the result of an inadequate per diem rate. In fact, 
during this period the per diem rate has risen from $1 to $2.75 per 
car per day. It is because the railroad industry as a whole had not 
had sufficient earnings or adequate credit to acquire a proper number 
of new cars or adequately repair the old ones. Admittedly, car 
shortages cause misuse of equipment, and undoubtedly certain rail- 
roads with an adequate ownership for their shipper requirements are 
deprived of the use of cars they own. 

egardless of this unsatisfactory situation, we should not fool our- 
selves into thinking that incentive for car ownership should or would 
come from an unduly high per diem rate, either through a penalty 
charge as proposed in S. 1812 or through the so-called elements of 
compensation proposed in S. 1789 and S. 1811. The only sound in- 
centive for an adequate freight-car ownership on the part of individ- 
ual railroads is protection of customer requirements, attraction of 
new industry for future growth, and prevention of other modes of 
transport obtaining business because of car shortages. In short, the 
incentives have to do with revenues from traffic handled and not from 
an artificial per diem rate. I am firmly of the opinion that while 
inadequate compensation may deter acquisition of new cars, more 
than adequate compensation is no incentive to such acquisition. 

I would hike to cite the Pennsylvania Railroad as an example of 
what I am talking about. We have just concluded arrangements for 
the acquisition of 23,500 freight cars. The cost is $215 million. Fi- 
nancing has been through conditional sales arrangements or leasing— 
mostly the latter. The order will be completed within a year, in 
fact, we hope not later than February of next year. It is the largest 
car program both with respect to quantity and cost that has ever 
been undertaken by any railroad in such a short period of time. On 
top of this we will spend over $50 million in maintenance of freight 
cars this year. The incentives that I have outlined determined our 
thinking in going forward with this program—not per diem. Actu- 
ally, I believe that with these additional cars in our ownership we 
will be a credit road on per diem, and, selfishly, I should be supporting 
a higher per diem rate. However, I am so convinced that any rate 
beyond true cost of ownership, including a reasonable profit, would 
be so disastrous to the entire industry that I am perfectly satisfied 
to sacrifice additional car-hire payments that would accrue to the 
Pennsylvania because of a higher than cost of ownership per diem 
rate. I should add that in the past 10 years, during which the Penn- 
sylvania has been a per diem debit road, we have adhered to and sup- 
ported the increases which were made in the per diem charges because 
We believed they represented the cost of freight-car ownership, even 
though it would have been to our selfish interest to have opposed such 
increases. 
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I will now tell you why I believe the proposed bills to be inequi- 
table. Let us take the cars that are moving from southern coalfields 
to Lake Erie ports for transshipment to destination. Millions of tons 
of coal move via these routes. 

In order to protect marketing requirements, the railroads grant 
5 days’ free time on the cars held under load at the ports. Because 
of this arrangement, the existing per diem rate eats up most of the 
profit of some of the lines dumping coal at these ports. If you place 
a higher per diem charge on these cars, then I can assure you that, 
insofar as the Pennsylvania Railroad is concerned, we will be after 
a substantial increase in the divisions of the rates from these southern 
lines, which are already too low, or discourage the movement of coal 
through Lake Erie ports which originates on foreign lines. 

The same is true with respect to coal at tidewater ports, where 
they get 7 days’ free time. It also involves grain and other export 
traffic at Atlantic ports. Such traffic originating on a western road 
moves to Baltimore, Philadelphia, or New York. Again because of 
marketing conditions, 12 days’ free time is allowed at these ports on 
grain, with an additional 3 days for inspection. On general cargo for 
export, 7 days’ free time is allowed. 

Do you think the Pennsylvania should be required to pay a high 
per diem rate on these western cars when we are helpless in having 
them released and returned to the owners? One of two things would 
happen here: We would demand substantial increases in divisions to 
compensate us for this extra per diem charge or we would embargo 
these ports for export traffic moving in foreign-line equipment. We 
could not afford to do anything else. 

It is inherent in the nature of the joint service offered by all of the 
carriers that the time consumed in termination will be greater than 
time consumed on the origin and intermediate roads. These privi- 
leges induce the shipper to ship over a particular route of movement, 
and the benefits of these terminal provisions mutually accrue to each 
carrier participating in the movement. 

To assess upon the terminating line a charge in excess of the fair 
ownership cost of these cars would be to unjustly charge the terminal 
line a penalty for conditions which are essentially beyond its control 
and are due to the fact that the origin line has given it a shipment 
which is subject to detention and delay, despite the most diligent efforts 
of the terminating carrier. 

In such a situation it is not the terminating line’s fleet which is 
inadequate if the origin line has a shortage while cars are backed up at 
the port awaiting ships. It is the origin line which has insufficient cars 
to take care of the transportation needs of its shippers, and this is true 
irrespective of whether or not the origin line shows an annual credit 
in its per diem account. 

Also, inequities would result from the application of the proposed 
inflated per diem charges in instances where car service orders require 
the return of equipment empty to the owning line. For example, 
again referring to the movement of coal to the lakes, the originating 
roads send off line far more cars than they receive. To protect their 
car supply there is an outstanding “Car Service Division Order,” 
known as C-411. This order provides that the coal cars of these 
roads must be returned empty when released on another road—and 
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not permitted to be used except under a few special conditions. 
Would it be fair to have an order prohibiting the use of a car, and 
requiring that it move to the owner empty, and then also increase 
the established per diem charge to the railroad thus required to move 
it empty ? 

The aii is true with respect to boxcars moving to western roads 
from eastern roads, where it is common practice for the eastern lines 
to receive orders to send literally trainloads of boxcars to the West 
empty to meet their grain loading and other requirements. Many 
of these western cars come to the Pennsylvania Railroad at Potomac 
Yard here in Washington and terminate along the eastern seaboard. 
Then we are not permitted to load the cars but must return them 
empty to the Chicago or some other western gateway point, and pay 
the regular per diem charge while they are on our line. 

Surely that per diem charge should not be increased, when as a 
matter of equity we should be paid for moving the car empty in 
long haul in view of the short haul we receive in the loaded move- 
ment. 

You can go on and on citing inequities that would happen all over 
the country with a per diem rate higher than the true cost of owner- 
ship. 

Additionally, such a per diem rate would add substantially to 
transportation costs because of increasing empty car mileage. The 
so-called per diem urge would cause railroads to send foreign cars 
home empty in order to have per diem payments, and at the same 
time send their own cars off line to earn per diem. This practice 
would definitely increase empty car mileage and add to any existing 
car shortage. The best way to obtain maximum use of freight cars 
is to increase loaded car mileage and reduce empty car mileage. 
What is proposed in these bills is directly opposite to that philosophy 
and would result in wasteful transportation. 

You are concerned with the possibility of a car shortage and how 
to deal with it. First, may I say, speaking for my own railroad, 
that to date this year we have been able to meet practically all 
demands for equipment. Because of a threatened steel strike, we 
expect a tight car situation this month. Following that, steel strike 
or no steel strike, we anticipate no immediate shortage of equipment. 
I realize that the possibility of a car shortage can be expected with 
a substantial upturn in our economy, but I think your problem is 
more long range than immediate. I am not trying to discount the 
fears that have been expressed, but I do think that the whole matter 
is one which should not be considered precipitately. 

Bills of the nature of these now before your committee have been 
considered a number of time during the past few years. Fortunately 
for the railroad industry, and also for the country, they were not 
enacted. 

While I am convinced that there is no immediate freight car problem 
of a serious nature, I do not want to leave you with the thought that 
there is no real problem in this area. The fact of the matter is that 
the railroads should be acquiring during the next 10 years on the 
average from 2 to 3 times as much equipment as they have installed 
in the last 10 years. I am convinced that the needs of our growin 


economy and the more critical requirements of national defense will 
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not be met unless our industry can begin a greatly accelerated equip- 
ment program within the near future. 

As I have already pointed out, this necessary increase in our new 
equipment program will be retarded rather than assisted by any 
system based on the theory of compulsion through excessive per diem 
rates. 

The basic cause of the problem is not an arbitrary lack of cooperation 
by certain railroads or a selfish desire on their part to refrain from 
spending available funds on modernizing and increasing their equip- 
ment. The cause is much simpler—the inability of certain segments in 
the railroad industry to obtain sufficient funds for these purposes. 
No amount of penalties or so-called incentives can eliminate the harsh 
realities of that situation and stimulate any railroad into spending 
money which it simply cannot obtain. 

What is needed is a new reservoir of capital to make it possible for all 
railroads to meet the continually increasing needs of the Nation for 
economical rail transportation. Less than half of the true needs for: 
new railroad equipment can be met by existing sources. This can be: 
briefly demonstrated by considering some financial facts. 

The railroad industry should be acquiring each year new equipment 
of a minimum value of $1.5 billion. This represents substantially 
twice the amount of funds which the industry has been able to devote 
to these purposes in the past. This means that, to accomplish the. 
desired program, the railroads would have to find approximately 
$300 million each year of internal funds and to uncover private sources 
for lending at the rate of about $1.2 billion a year. With a large seg- 
ment of the industry experiencing at the present time a very unsatisfac- 
tory working capital position and wholly inadequate net earnings, the 
required new internal funds are simply not available. Furthermore, 
our experience indicates quite clearly that conventional private financ- 
ing sources for railroad equipment simply do not exist to the extent 
of providing $1 billion to $1.5 billion annually. 

peaking for the Eastern roads only, it is clear that the Federal 
Government must cooperate directly in helping the railroads to ob- 
tain the amount of financing that will be needed to accomplish the 
equipment program over the next 10 years. The Eastern railroads 
have proposed a plan which would meet the problem in a simple and 
practical manner without cost of any kind to the Federal Gavan 
ment. I refer to the proposal for establishing a Federal Equipment 
Agency to buy railroad cars and locomotives and lease them to the- 
railroads at rental rates sufficient to make the agency entirely self- 
supporting. Such a plan is embodied in a bill now pending in the 
House and designated H.R. 1365. Similar bills were before the previ- 
ous Congress both in the Senate and the House. 

A new Government agency would be established with initial capital 
of $500 million and the right to borrow $2 billion additional, making a 
total of $214 billion available to the railroad industry for equipment. 

Request for new equipment from individual railroads would be 
approved by the Interstate Commerce Commission and orders placed 
for construction of the equipment through the usual commercial chan- 
nels, 

The equipment would be acquired by the Agency and leased to indi- 
vidual railroads at a rental which would be sufficient to pay back the 
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Government Agency the cost involved and provide a profit so that even 
the original capital eventually would be returned to the Government. 

At the end of the lease term for new equipment the governmental 
body having control over the stockpile of strategic materials for na- 
tional defense purposes shal] have the option of purchasing the equip- 
ment it desires from the Transportation Agency at the fair value of 
the equipment at that time. Any equipment not thus purchased for 
stockpiling for defense purposes shall be sold for scrap by the Trans- 
portation Agency with the proceeds recaptured by the Transporta- 
tion Agency. 

In my judgment this program would meet the real equipment prob- 
lem in the railroad industry. Additional private capital sources not 
available to the railroads would be opened up, but there would be no 
disruption of existing railroad capital sources for those companies 
desiring to finance equipment purchases by conventional means or 
requiring private capital for additions and improvements other than 
equipment. 

Furthermore, the plan also avoids unnecessary distortion in other 
phases of railroad financing. It does this because it would operate 
on an entirely voluntary basis. There are a good number of railroads 
which can and would want to continue to finance their equipment 
purchases by conventional means. 

Such companies would not be required to deal with the Federal 
Agency. In addition, there are railroads which can finance a part of 
their equipment needs by conventional means and would only use the 
Agency to the extent that these conventional means are inadequate. 
‘There are, however, certain railroads which may have difficulty in 
obtaining any private financing, and those companies would be en- 
abled to play their part in the overall program by acquiring all of 
their equipment needs through the Federal Agency. 

Finally, all of this would be accomplished without ultimate expense 
to the Federal Government since the plan contemplates that the 
Agency would be fully self-supporting. 

This plan of the Eastern railroads is not only the best tailored solu- 
tion to the problem but, in my judgment, it represents the only effec- 
tive type of solution. A akeawia amount of additional private 
capital cannot be uncovered under present circumstances. There is 
a practical limit to the amount of private capital which can be in- 
vested in railroad equipment, and this is true entirely apart from any 
matter of interest rates. Furthermore, there are certain segments of 
the railroad industry which will find it difficult to obtain any private 
capital sources under present conditions. 

The AAR is appearing before this committee and suggesting that 
consideration of legislation designed to increase car ownership by 
“tinkering” with the per diem rate be deferred—at least until the 
next session of Congress. 

This request is made because a committee of six railroad presi- 
dents has been appointed to conduct a comprehensive study as to the 
best way of insuring an adequate freight-car supply for the country 
and the establishment of a proper per diem charge in connection 
therewith. I happen to be one of the members of that committee. 
I am hopeful that we will be able to come forward with sound recom- 
mendations regarding this very complicated and controversial sub- 
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ject, and that the recommendation will be adopted by the railroad 
industry. 

Certainly, I would like to see us given this opportunity before any 
action is taken in legislating us into what I sincerely believe will re- 
sult in chaos in the railroad industry insofar as efficient and eco- 
nomical car distribution is concerned. 

That completes my statement. 

Senator Scnorrret. Thank you, Mr. Symes. Iam sorry I was not 
here when you opened your statement, but I shall read it. 

How many of the eastern railroads have shown an indication to 
concur in your thoughts on this equipment ? 

Mr. Symes. Every eastern railroad has concurred with the possible 
exception of one and they have been noncommittal, 37 out of 38. 

Mr. Barton, do you have any questions ? 

Mr. Barron. Yes, sir, Senator. 

That is the Chesapeake & Ohio ? 

Mr. Symes. The Chesapeake & Ohio were in support. 

Mr. Barton. Whoisnot? 

Mr. Symes. Delaware & Lackawana have been noncommittal. I 
would not say they were for or against. 

Mr. Barton. I take it, Mr. Symes, what you said, in the answer 
to all this equipment, is more income to the railroad industry gen- 
erally. If they could improve their condition generally, there would 
be no problem ¢ 

Mr. Symes. That is correct. You might probably ask me with this 
great big expenditure, why I am talking the way I do and why we got 
this money. We certainly pushed all the doorbells in the country to 
do this financing, and we know that is the end for a good many years 
of any more financing. 

To give you some idea, the total cost was $215 million plus $53 
million on freight-car maintenance, making $268 million spent on 
freight cars in a year, so as I say, we have scraped the bottom every 

lace. 
: We are rebuilding 11,500 cars in our own shop at Hollidaysburg, 
85 percent of it is new, they are costing $8,500 apiece, 3,500 of them 
we were able to finance under conventional conditional sales on a 10- 
year job; 8,000 we are leasing from our own car-leasing company, 
and of course, they raised the funds through pension funds and banks 
and so on and so forth. 

Then there are 12,000 new cars, 2,000, from American Car & Foun- 
dry, through our leasing company, financed through a bank. 

Another 2,000, American Car & Foundry, leased from them, and 
they made arrangements for the financing through a bank; 300 from 
General Steel, 1,700 from General American, 1,000 from Pullman, 
1,000 from Greenville, and they have all been closed out, and 4,000 
additional from one more company, through a banking connection, 
and an agreement not being signed, I do not feel free to commment 
on it yet, but it will be finished, I hope, this week. 

As I say, the per diem rate, $3, $8, did not influence our thinking 
one bit on that program, that was due to the other three things. 

Mr. Barton. Let’s see if I understand the difference in the phi- 
losophy between you and many of the western railroads. You take the 
position if the western roads loaded a car and moved, say to Phila- 
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delphia, export or for loading, or unloading at any point in the East, 
as far as that is concerned, any delay to that car, is part of the risk 
they incur when they originate the traffic. 

Mr. Symes. That is correct. 

Mr. Barton. I think on the other hand, they say if the car is in your 
possession and it is delayed, the responsibility should be on you, and 
you should be, I won’t say censored, but penalized so that you can 
return the car more easily. Is that generally the two positions, sir? 

Mr. Symes. Just take for instance, a car moving to Philadelphia or 
Baltimore, that car after it gets there gets 12 days’ free time and 3 
aye. inspection, 15 days that we would be paying per diem, do pay 

er diem. 
: Then after 15 days, it goes on a storage car charge, the same as if it 
were on an elevator and even that storage charge is only about half 
of the per diem rate. That is a grain car, so we are absolutely help- 
less. 

Mr. Barton. Is that per diem rate, and the rate fixed at the time 
of the port of Philadelphia, is that fixed by you people? 

Mr. Symes. It is fixed as marketing condition by everyone, it is the 
only way you can market the grain because the boats, you don’t 
know when they are going to get in. 

Mr. Barton. Am [I right in my general rather 

Mr. Symes. Yes, sir; you are penalizing the innocent or somebody 
absolutely helpless, but yet created a market for that car. 

Get me right; I am for the full cost of ownership of freight cars 
plus a return, but anything beyond that, I think you are just going— 
you take in the middle thirties that was a good example, we were in the 
depression—we had some cars we did not know what to do with them, 
and they were running all the cars empty to get back home to save what 
was then the dollar per diem charge. The transportation expense and 
switching of that kind of service was so terrific on this industry 
we then put in what was known as average per diem plan on boxcars, 
meaning, for example, if a Santa Fe car got on Pennsylvania in a 
calendar month instead of paying $1 a day, we would pay the average 
of the detention of the Santa Fe on the same months in the previous 

ear. 
, In that case, it was 3 six-tenths. So if Santa Fe, they got $3.60 on 
our line, 1 day or 31 days, the idea being that we could hold it and 
get a load to go back to prevent this empty car mileage, which was 
causing a terrific amount of transportation. 

Mr. Barron. I believe the Chairman of the ICC mentioned about the 
increase in the number of bad order cars which contributed to cutting 
down the ready supply of freight cars. 

Do you have an available figure on the eastern road ? 

Mr. Symes. I don’t have for eastern roads. It is very bad and we 
are probably the worst. 

Mr. Barron. You think maybe the western roads have a complaint 
on bad order lists ? 

Mr. Symes. One thing, our bad order list is about 21 percent of 
ownership. It was much higher than that. Then, it happened mostly 
in the last year, when we just did not have the money to spend, particu- 
larly in 1958. Even though we did not spend on car repairs, we had 
a terrific surplus of cars all over the railroad, and I think it would 
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have been poor judgment to be repairing all of those cars, at least 
until we could see an upswing, and have them sitting around on side- 
tracks deteriorating. 

The impact immediately is bad, but there was not any alternative. 
We only made $314 million the whole year, last year, and if we had 
gone out, we would have been in the red pretty bad on the credit we are 
getting here for these new cars, so here is what we are doing: First, 
we are tearing down 18,500 freight cars, in these bad orders you speak 
of,so they will not be repaired. , 

We are replacing them with these 23,500 I speak of, so we will have 
a net increase in ownership of 5,000 cars, from 173 to 170,000, but we 
are going to have at the end of the year, about 21,000 more serviceable 
cars, so instead of repairing this big backlog of bad order cars, which 
are rather old, we are dismantling and combing out the equivalent of 
new cars, SO we are going to reduce our shop list this way. 

As a matter of fact, even if we don’t repair any more cars that will 
be down around 14.1, but we still have a program for next year, we 
hope. 

Mr. Barron. Mr. Symes, I have always been rather intrigued by 
your plan for having the Government purchasing the leasing equip- 
ment, but there is only one thing that is puzzling me. 

Mr. Symes, this plan, if supporting and profitable, why cannot it be 
handled by private industry? — 

Mr. Symes. There is just not that amount of money available. We 
don’t believe that it is possible, from experience in the last 10 years, 
for the railroads to finance under conventional methods more than 
$400 million at the most, we think $300 million a year. 

Now you say you did it, we did, on this 23,500, but I know that every 
door is going to be locked for several years to come, as we have really 
scratched the bottom, and we should be continuing this program. That 
is why Iam very much interested. 

Mr. Barton. I see. 

Mr. Symes. It is an example of what the railroads would do, if 
they could get their hands on some of this money. I am sure they 
would. 

Mr. Barton. Thank you, Mr. Symes. 

Senator Scuorrret. Has it been worked out under what has been 
referred to by Mr. Barton, as the Symes plan; if a private corporation 
or agency were set up, what basis would you use for determining rental 
value for the use of that car over what period of time? 

Mr. Symes. We figure in a 15-year period, whatever the interest 
that would be paid over in 15 years. 

Senator Scnorrret. In other words, you take 15 years to pay off? 

Mr. Symes. On freight cars and 20 years on diesel locomotives. I 
am wrong, 20 years on freight cars and 15 years on diesel locomotives. 
It would be a 20-year period and whatever the interest rate was to the 
Government, plus a quarter of 1 percent for administration which 
would be more than ample, then at the end of a 20-year period on 
freight cars, if there was some emergency that we needed them, then 
they could be used for stockpiling and failing that, would be scrapped 
for the salvage value for the Government. 
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Senator ScnorrreL. Would the cost of stockpiling it and the areas 
in which this equipment would have to be stockpiled or maintained be 
an additional charge ? 

Mr. Symes. By that time it would all be paid back to the Govern- 
ment, and then there would be some arrangement that would have to 
be worked out on the stockpiling, but the payoff has taken place, fully 
reimbursed plus interest, plus a small profit. 

Senator Scuorrret. Do you have any more questions, Mr. Barton ? 

Mr. Barron. No. 

Senator ScHorrren. Thank you very much, Mr. Symes, we appre- 
ciate your time. 

Mr. Symes. Thank you, sir. 

Senator Scnorrret. Our next witness is Mr. Patrick McGinnis, 
president of Boston & Maine Railroad, North Station, Boston, Mass. 

Mr. McGinnis, we are glad to hear from you. Your entire state- 
ment will be made a part of the record and you may proceed, sir, in 
any way you desire. 


STATEMENT OF PATRICK McGINNIS, PRESIDENT OF BOSTON & 
MAINE RAILROAD 


Mr. McGinnis. Senator, my name is Patrick McGinnis. I have 
been president of the Boston & Maine Railroad since January 1956, 
and before that president of the New Haven Railroad. 

I mention these two facts, because the Boston & Maine Railroad are 
identified generally as terminal railroads, as distinguished from orig- 
inating railroads, and I have a prepared statement of about nine 
pages, which with your permission I prefer to just file with the com- 
mittee to save some time and perhaps some repetition from what Mr. 
Symes has said, but I would like to say a few words about the general 
problem as I see it. 

Senator ScHorrret. That is all right, Mr. McGinnis, and your en- 
tire statement will be included in the record. 

Mr. McGinnis. The problem of per diem is not a new one, of course. 
In doing some research before today, I went back on the per diem 
situation, and curiously enough in 1907 this same problem of car 
shortage was discussed in Congress and discussed before the ICC. 

At that time the problem of providing cars at peculiar periods was 
not a new one, and as late as 51 years ago, the Commission in its ob- 
servation said, in effect, that car rentals might possibly help in times 
of surplus, but it would never help in times of shortages. 

At that time, the per diem was 20 cents. 

The next big investigation was 42 years ago, in 1917, and there 
again, the conclusion was that per diem might possibly facilitate 
the movement of cars, but would not help in times of shortage. 

Since that time, the per diem rate has gone from 20 cents to a dollar 
and then to $1.75, $2, $2.40, and $2.75, which it is today, and the 
per diem has never influenced the shortage at the peak period. It has 
been there, at least allegedly regardless of what the per diem rate was. 
So, in my opinion, the per diem rate has no effect, whether it is $10 
or 20 cents, I don’t think it would have any effect on this alleged peak 
period, at least historically, I don’t think that per diem has ever 
solved the thing. 
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I subscribe to Mr. Symes’ solution of the problem. The eastern 
railroads—that the access to capital for several of us in the East is 
nil. There is no private capital available for seven or eight of the 
eastern railroads. Specifically there is certainly none for the Bos- 
ton & Maine to buy equipment, and I could speak, I think, just from 
observation, that the New Haven, although Mr. Shannon is here, he 
can speak for himself, is in exactly the same boat. I suspect that 
several of the eastern carriers are in that shape. 

Another observation is that 70 percent of all freight business in 
the United States is dependent upon connections, in other words, only 
30 percent is captive to their own lines, so that we are in business 
together, the South and the East and the West. 

How many cars should a railroad own? That problem has been 
studied for a long time, and the solutions to it. There are various 
formulas; Mr. Symes mentioned one. There is the car-days, in other 
words, how many car-days do you use to protect your loadings and 
how many cars do you need to protect your loadings, but certainly 
some solution, I think, should be found better than just raising the 
per diem rate. 

Now after you have arrived at the solution, you need money to 
accomplish it, and at the present time I don’t see how we can supply 
these needs with private capital. The first quarter of 1959 of the 
tremendous amount of new capital in the United States exceeding 
$2,700,000, $52 million was railroads, and it was for the South and 
the West selling equipment securities. There hasn’t been a single 
dime raised in the East. In other words, our access to capital has been 
practically foreclosed. 

Senator Scnorrre.. Is that because of the lower income? 

Mr. McGinnis. Lower income ? 

Senator ScHorrreL. Yes, sir. 

Mr. McGinnis. I think that is one reason and the experiences of 
the thirties, where some of our institutions sold their railroad securi- 
ties, and never went back into the field, but we, since 1930, have had 
practically no access to capital except for equipment, very little. 

Mr. Barton. Mr. McGinnis, I am a little confused, you talk about 
$52 million for railroads, how does that fit in with $215 million for 
freight cars for Pennsylvania Railroad ? 

Mr. McGrnnis. First quarter, I am speaking of SEC statistics for 
total financing for first quarter of 1959. Mr. Symes’ program is com- 
ing along now, but the very fact that he outlined to you the problems 
that he had to go through leasing and various other things, I think 
would indicate that free access to capital is just not there. 

Getting back to per diem, another criticism terminal roads have to 
make of it is that per diem rate has been based on the cars regardless 
of age. Some old dog, 40 years old, built before the war, $2.75. A 
new boxcar, with roller bearings, and the Boston & Maine has 2,000 
of these new ones with roller bearings and steel floors that cost $10,000 
each and the same rate of $2.75 applies. To me it doesn’t make any 
sense, and when you consider that the last time I made a study of this, 
about 2 years ago, 35 percent of all our freight cars were over 26 years 
old. Now those cars cost between $1,000 and $2,000, and today, when 

ou pay $10,000 for a freight car it doesn’t make any sense for us to 
cave a rule paying $2.75 for a freight car, regardless of age. 
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Senator Scuorpren. Do you think it ought to be a sliding scale, 
more for the newer ones and slack off ? 

Mr. McGinnis. Yes,sir. In other words, I think the rates should be 
based on the cost, and the original cost, less depreciation. That is one 
of.the objections we make to the formula, where the use of reproduc- 
tion costs is used in determining the per diem rate, but actually you 
are paying for an old car. 

The terminal railroads also have the objection that the rate is based 
entirely on time. In other words, every 24-hours, it is $2.75. There is 
no formula for use. In other words, 70 percent of the repairs of a 
freight car comes about through use of it, not from sitting around, 
and 45 percent of depreciation comes from use. Now, the formula 
which is now used is the $2.75, and this does not take into considera- 
tion mileage. Maybe that is right. In this decision the last time this 
was in court was in 1947, in the New Haven case, that case has been 
mentioned here, Palmer v. United Ntates, where a bill similar to this 
was sought and the New Haven went to court about it and there the 
court—I think the statement is now in the record, that is the decision 
in the record. I have excerpts from it here, but in that case the court 
was convinced that the relationship between per diem and car supply 
was just not proved. 

In the most recent case, 1958, the Boston & Maine, and the New 
Haven again, protesting on behalf of the terminal roads and the short 
lines, against the formula for developing this per diem, protesting 
specific ally that it doesn’t make sense to pay $2.75 for every car, and 
that some consideration should be given to mileage as well as time. 

I have that decision, the 1958 decision of the statutory court, which 
subsequently went to the Supreme Court, if that would help the record 
any. 

Now, you have heard on the record many times about this rule, 
that we have to send cars back. Yes, sir, on the new Boston & Maine 
Railroad we had 9,200 foreign cars on the line. 

Now, we own 6,000 freight cars. I begin to think we shouldn’t 
own a freight car, ‘because we are a terminal railroad. We get four 
cars in to one car out. Our biggest cost on the Boston & Maine, the 
biggest single cost and the biggest single cost on New Haven is per 
diem. We have to route those cars back before we can touch our own 
car, so once again, on top of all the other problems that the terminal 
railroad has, this per diem thing, if it were passed, would, in my 
opinion, bankrupt every terminal railroad, including the Boston & 
Maine and New Haven, because we have difficulty paying it now, and 
if it were increased so that we were penalized without any benefit, it 
would mean bankruptcy. 

I don’t like to cry wolf every time I come down before one of these 
committees. On the other hand, it is a fact that our biggest cost in 
those terminal railroads is the per diem. 

The various suggestions that Mr. Symes has made, I am in favor 
of 100 percent. I have one other suggestion for the committee, and 
that is the routing of less-than-carload lot. The routing of small 
packages, these small packages being the ones that trucks don’t w ant, 
that is railroad less-than-carload lot. A shipper cannot route express, 
nor can he route parcel post, but he can route a stepladder, if he wants 
to send it, all over the United States. He can tell the railroad how 











128 FREIGHT CAR SUPPLY 


he wants to route that small package. That system has been in vogue 
and it is by statute, the law would have to be amended. 

Asa result, we have thousands and thousands of very good boxcars 
tied up in that serv ice, because when you come to a tr ansfer point, those 
small packages have to be transferred to the railroad which wanted 
that routing on those small packages. I have a file on it, if the 
committee were interested, but I think that one maneuver, and the 
railroads, as usual, are not unanimous on that either, I would say it 
is about 50-50, those in favor and those against. But I do leave 
that one suggestion with you. 

So to conclude, the terminal railroads—we had this case in the courts 
starting in 1955. It was finally determined in 1958. 

Now, I think it is time that the railroad industry should devote 
some real intelligence to this thing and stop trying to solve their 
problems before legisl: ative tribunals. 

Thank you. 

Senator Scnorprren. Mr. Barton? 

Mr. Barton. What views do you have on this, Mr. McGinnis? 

Mr. McGinnis. I think, No. 1, there should be, when we reexamine 
per diem, there should be set up a system of paying for cars that are 
new, so that the owners would get their money back, plus interest, 
plus the other things that are necessary, but certainly w vith the advent 
of all the great machines that are available now, I don’t see that there 
would be any great difficulty to pay a per diem on a descending scale. 
Let’s say, cars new should get one scale; cars 5 years old, 10, 15, 20, 
but certainly when we get down to these old dogs that should be 
scrapped, that the per diem should be reduced to a very minimum. 
Let me give you an illustration. 

Prior to the Korean war the Equitable Life set up a leasing agency 
for freight cars. At that time the per diem was $1.75 for every car. 
They set up this system of leasing cars, 15-year payout, at an average 
of $1.15 cents. In other words, “the E quitable Life bought the car, 
leased it to the railroads for $1.15, and at the end of 15 years it was 
20 cents a day. With the advent of quick amortization that plan 
died, and meaning that going back 10 years to the only time the 
American railroads ordered any real amount of freight cars, was 
when the quick amortization was in effect, 1950 and 1955. Both those 
years they went way over, I think it was 150,000 cars one year and 
160,000 the other year. And although Mr. Sy mes mentioned it, the 
depreciation which now averages 31 years for railroad cars is com- 
pletely crazy. If we could get back to a realistic depreciation, even 
20 years, or 15 years, it w ould help, but to answer your question 
specifially, I would hope in the per diem field it would be related, you 
know, to the car, its age and its original cost. 

No. 2, I subscribe to Mr. Symes’ capital pool. In other words, a 

capital pool of Government credit such as the steamships have, and 
airlines have, and almost every transportation company has, to over- 
come this. I certainly would hope that we don’t do it by legislative 
edict. 

Mr. Barton. What do you think would be saved by removing the 
shippers right to route less-than-carload lot traffic ? 

Mr. McGinnis. I think we would create 100,000 boxcars. 

Mr. Barton. Availability ? 
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Mr. McGinnis. Yes, sir. 

Senator ScHorrren. Of 100,000 ? 

Mr. McGinnis. Yes, sir. 

Senator Scuorrren. If the railroads have been studying this for 
a number of years, why haven’t they put it in effect? Do statutory 
requirements prevent you from doing that ? ; 

Mr. McGinnis. That is not the only thing. Like everything else, 
we railroads fight amongst ourselves. Fifty percent says, no, 1 want 
to retain the right, I solicit that business, therefore I want it on my 
railroad; about 50 percent agree with me, but the statute has to be 
amended. When I say the logic of the thing is, if you can’t route 
parcel post, which you can’t, and you can’t route express, which you 
can’t, why should you have the right to retain a small package simply 
because it goes by railroad? And as I say, we are getting nothing 
but the junk anyhow, the trucks have taken the cream, so that I know 
in my transfer points we have cars of all the other railroads. We 
have transfer points of about 11 of them, boxcars, waiting around to 
pick up a stepladder here, or a washing machine here, that nobody 
else wants, and to put in the XYZ railroad car, because the shipper 
routed it that way. 

Now, I don’t think you would get enough objections from the 
shipper to bother with, and I am sorry I cannot quote the section 
that would have to be amended, but I can supply it for you. | 

Mr. Barron. In other words, it should be routed the most economical 
route to begin with and forget about it and not have this transfer of 
lading ? 

Mr. McGinnis. It wouldn’t affect rates at all; let the less-than- 
carload lot be shipped the best way. 

As a matter of fact, our service is terrible anyway on the less-than- 
carload Jot. This would improve that to a great extent. 

Mr. Barron. Thank you, sir. 

Senator Scrorrren. Thank you, Mr. McGinnis. 

(The complete statement follows :) 


I am appearing in opposition to three bills that are before this committee; 
8. 1789, S. 1811, and S. 1812. 

I oppose these bills for three major reasons: 

1. The exercise by the Commission of the powers vested in it by these bills 
would not accomplish the objective of increasing the car supply which apparently 
the framers of these bills envisage would flow as a result of the exercise of these 
powers. The Commission has sought to exercise such powers in the past, and, as 
Iam advised by counsel, its attempted exercise of such powers has been judicially 
set aside on grounds, among others, that a high car rental charge has no relation 
to the attainment of the regulatory objective of an increased car supply; but 
would on the contrary merely serve to impose a heavy burden of wasteful and 
costly expense on the terminal carriers without accomplishing any constructive 
result in the national interest. 

2. If the powers which these bills would grant to the Commission should be 
exercised by it in the way that it has in the past indicated it will exercise them, 
it will be financially ruinous to the Boston & Maine as well as to all other rail- 
roads of this country which are predominantly terminal carriers. By that I 
mean all railroads which, like the Boston & Maine, serve densely populated 
areas of freight consumers and which, therefore, terminate a great deal more 
traffic than they originate for shipment off line. 

3. We have strong grounds to fear that if any of these bills is enacted, the new 
regulatory criteria for freight car hire which they will establish will be sought 
to be utilized in furtherance of a price-fixing combination among a handful of 
powerful roads of this country in their own self-interest to milk the terminal 











130 FREIGHT CAR SUPPLY 


roads dry, to the ultimate destruction of the entire national system of trans- 
portation by rail. 

The Commission’s approval of their actions in this direction, coupled with a 
two-to-one Federal court decision of last year, has already made a dead letter of 
“the free and unrestrained right to take independent action” which Congress 
expressly reserved in paragraph 6 of the Bulwinkle Act (1948) to roads which do 
not assent to the prices fixed by the powerful traffic-originating roads. These 
are the roads which, under Commission-approved agreement, have the power 
to fix car rentals. 

The qualifications on exemption from the operation of the antitrust laws against 
Such combinations, which the Congress explicitly wrote into paragraph 9 of the 
Bulwinkle Act, have likewise been made a dead letter by Commission action and 
the above-mentioned two-to-one court decision. I have asked Mr. Newton, of our 
counsel, to explain this aspect of the situation, as he is directly familiar with it. 

I shall confine myself principally to the first two of the above-stated grounds 
of objections. 

As you gentlemen are aware, for many decades now the shippers of this country 
have had the benefit of through transportation by rail. That is, a shipper in the 
West may ship his product to, say, Portland, Maine, over half-a-dozen railroads. 
The lading goes through to terminal destination in the same car in which the 
shipment was originally loaded at the shipper’s loading platform—regardless 
of who owns the freight car in which it is loaded. 

Under the law, each carrier must perform its share of the haul. As a pre- 
dominantly terminal carrier, the Boston & Maine has no choice but to accept 
such a shipment when offered at interchange point and must complete the haul 
to destination point on its line. The demand for freight cars, therefore, always 
appears on the lines of those railroads which are the large originators of traffic. 
They need cars available to spot at the shipper’s loading platform when the 
shipper wants to make his shipment; that is, at the point of traffic origination. 

Generally speaking, the railroads of this country are divided into two cate- 
gories according to the nature of their traffic: predominantly traffic-originating 
roads, and predominantly traffic-terminating roads. 

The terminal roads serve areas of dense population. These areas are generally 
the western and eastern coastal seaboards, the Gulf of Mexico and the Great 
Lakes—the periphery of the country. These roads are terminal carriers because 
they serve areas of dense population which consume more freight than they 
originate for shipment elsewhere. By contrast, the large traffic-originating 
roads are favored by geography; they serve the relatively less densely populated 
areas of the country, where the major bulk goods which comprise rail freight 
traffic are produced. These large traffic-originating roads have the incentive 
to acquire cars. Naturally they want to have sufficient cars available to origi- 
nate shipments for destination elsewhere, including shipments to the large con- 
suming populations such as we have in New England. But these traffic- 
originating roads vitally need the terminal roads to complete the haul which 
they originate; otherwise the traffic wouldn’t originate on rail at all—it would 
go all the way through by truck. 

The consequence of this difference in nature of traffic between these two types 
of roads is that the traffic-originating roads are the only roads which can 
usefully own substantial numbers of freight cars for use in interchange. The 
traffic-terminating roads can usefully own few, if any, more cars than they 
can use for their own local shipments; shipments that originate and terminate 
on their own lines. 

This is so because a traffic terminating road customarily receives in inter- 
change from other roads a greater number of freight cars than it has loads 
originating in its own territory for shipment offline. Accordingly it always 
has more foreign-line cars made empty on its lines than it has carloads of traffic 
to originate. Since the terminal road does not originate enough carloads of traffic 
to ship all these offline cars back in homebound direction loaded, it must ship 
back large numbers of empties. 

The Boston & Maine, for example, terminates three cars for every car it loads 
out. The Long Island terminates four times as much traffic as it originates. 
Now, if the Boston & Maine should load a shipment offline in one of its own 
ears, that would mean that three empties would have to be backhauled to home 
line instead of two. The backhauling of that extra empty car, multiplied mil- 
lions of times each year for all the terminal carriers, would obviously impose 
a terrific burden of wasteful expense on interstate commerce. 
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Accordingly, the public interest and the economics of transportation require 
that the Boston & Maine load all of the trafiic which it originates for offline 
destination into cars of other lines which are made empty in Boston & Maine 
territory, by termination of through traffic at destinations on our lines. 

But also,.as a matter of law, we have no choice in the matter. The terminal 
lines are frozen by law into the position of car renters, on net balance of inter- 
change car use for the benefit of the national transportation system as a whole. 
We are forced to remain in this position by binding car service rules approved 
by the Interstate Commerce Commission. Under these rules, we are forbidden 
to load cars of our own ownership for shipment offline if a foreign car is avail- 
able for that load—we are required to give priority in loading to offline cars 
made empty on our lines; 

Car service rule 1 provides (and I quote) : 

“Home cars shall not be used for the movement of traffic beyond the limits 
of the home road when the use of other suitable cars under these rules is prac- 
ticable.” 

This rule has been in effect for many years. You may read its text in 268 ICC 
687 at page 704, in the footnote to the ICC decision on car service freight cars 
therein reported. 

The purpose of this rule is to prevent the backhauling of empty cars and to 
get cars back to their home roads and avoid the colossal wastefulness of the 
backhauling of empty cars from the terminal roads back to the originating 
roads, which would ensue if the terminal roads were permitted to load their 
own cars for shipment offline. 

In the hearings before the Interstate Commerce Commission in 1954 in litiga- 
tion which is still far from its end, Mr. Norton, president of the New York, 
Susquehanna & Western Railroad, testified : 

“The Susquehanna today returns approximately 100 empty cars daily to other 
roads. Suppose it should purchase 1,000 new cars—since it has always available 
for loading more cars made empty by unloading on its own lines than it has 
shipments to load, the Susquehanna, under AAR car service rule 1 would have 
to keep its 1,000 new cars permanently on siding—it could never load or use 
any of them” (R. 869). 

This testimony was not disputed. Indeed, it was confirmed on the witness 
stand by Mr. Kiley, president of the Chicago, Milwaukee, St. Paul & Pacific, a 
large traffic-originating road and one of our adversaries in that litigation 
(R. 45-6). He agreed that if the Susquehanna should buy that 1,000 new cars 
(with 400 unloadings to 300 loadings as a characteristic situation) and then 
should load its 300 loads into 300 of its own new cars to put them into cireula- 
tion and “get a per diem” on them, 400 empties would have to be backhauled 
instead of the normal 100. Mr. Kiley agreed that that was exactly what car 
service rule No. 1 was designed to prevent. 

Mr. Kiley also testified that in respect to certain types of cars the Milwaukee 
road finds itself in the same position as the terminating lines. He testified: 

“We are in the same position with respect to hopper cars as the New Haven, 
the Susquehanna, and others are in with other classes of cars. We have about 
128 or 130 percent of ownership of hopper cars because we terminate more hopper 
car traffic than we originate” (R. 61). 

This, of course, is because the Milwaukee is not a substantial originator of 
coal. The Milwaukee originates farm machinery and, of course, that can’t be 
shipped in hopper cars. Mr. Kiley also confirmed that farm machinery is shipped 
on extra long flatears specially built for that type of shipment: 

“Most of the cars the Milwaukee owns are 53-foot flatcars. We own no gen- 
eral purpose flatcars that are shorter than 45. There may be two or three odd 
ones. Those cars are primarily designed and constructed for the handling of 
agricultural implements” (R. 64). 

Of course, the agricultural, precision machined, and fabricated products of 
New England could not possibly be shipped on the Milwaukee’s 53-foot flatears 
that are specially “designed and constructed for the handling of agricultural 
implements.” 

In this testimony, Mr. Kiley confirmed a finding which the Commission made 
in 1947. I quote: 

“Rail carriers commonly acquire and own freight cars of the type or types 
needed for loading the character of freight originating on their respective lines. 
Those originating grain and grain products or merchandise need high-class box- 
cars, those serving coalfields use gondola and hopper cars extensively, those 








132 FREIGHT CAR SUPPLY 


carrying hogs and cattle require livestock cars, et cetera” (Car Service Freight 
Cars, 268 ICC 687, at 689). 

Under the law, of course, every road which participates in a through haul has 
to pay the car owner a rental for the car. That rental has for many years been 
on a time basis, called per diem—a uniform rental price per-car per-day 
regardless of age, type, or condition. It is established by decisions of the Com- 
mission and the courts Over many years that the car-rental charge should be 
“compensatory, and no more’—that is, it should reflect only the actual costs of 
car ownership ; it cannot lawfully entail a profit to the car-owning road, beyond 
fair interest on investment. 

This established legal principle follows logically, of course, from the fact that 
the terminal carriers are a wholly captive market for the use of freight cars 
delivered to them in interchange. They have no option to refuse to accept what- 
ever cars are tendered to them to compete the hauls of the originating roads to 
their terminal destinations. 

The U.S. District Court for the District of Columbia in Palmer v. United 
States ( (1947), 75 F. Supp. 63), stated this principle as follows (at p. 69) : 

“The statutory plan is that the interchange and return of cars are to be con- 
trolled by regulations designed and directed to that purpose—operating regula- 
tions. And the rentals for cars under whatever system of use and return may 
be established by the Commission are to be reasonably compensatory for that use, 
and no more. The simple expression ‘compensation for the use of cars’ does not 
describe a process for solving the complex problems of car usage and supply. It 
neither describes nor authorizes a financial pincers with which to squeeze non- 
owning railroads. It does not permit the Commission to avoid the difficulties 
of the car supply problem by simply placing the nonowning roads between an 
upper millstone of unshipped freight on their lines and the nether millstone 
of financial penalties. If the movement of empties to the owners is in the public 
interest * * * the act provides that accomplishment by a direct requirement to 
that effect. If the thesis that a railroad participating in join rates can furnish 
its share of the equipment by renting it is to be abandoned, the newly conceived 
requirements can be made by regulations addressed to the subject. The statute 
does not provide that these problems be left to the change decisions of the separate 
roads, each answer depending upon the road’s ability to endure the financial 
pressure, with a complemental profit to the owning roads.” 

As the court in the Palmer case also pointed out, at page 68: “Obviously, any 
charge upon a time basis furnishes an incentive for prompt return of the property. 
When a contractor rents a bulldozer by the day, he has an incentive to use it 
promptly and return it; the same is true in the case of a book taken from a lending 
library at a daily charge. The penalty or incentive characteristic of the per 
diem is merely an inherent quality of a charge based upon time. Reference to 
that quality is not equivalent to saying that a rental can, by a prohibitive amount, 
be made an instrument of compulsion. An inherent quality of its reasonable 
amount is one thing, but an indefinite expansibility of its amount for regulatory 
purposes is quite another.” 

Since the Boston & Maine has to pay a rental for every day that a car is on its 
line, whether in use or idle, it is a prime concern of the Boston & Maine (as of other 
terminal carriers) to get the empties back off line as quickly as possible so as to 
avoid the incurrence of another day’s rental. 

The mention in §. 1811 of a car being “appropriated by others” is just so much 
poppycock—pure propaganda sold to the Commission for years by the powerful, 
self-interested railroads—without an ounce of evidence to support it in any of 
the extensive litigation over car hire. 

Indeed, in the per diem litigation which has now been pending for almost 
6 years, and is now back before the Commission on remand from the Federal 
courts, the large car-owning roads were not able to produce a scrap of evi- 
dence to support their longtime propaganda that the terminal roads “appro- 
priate” the cars of the car-owning roads. Toward the end of the hearings, counsel 
for one of those roads sought to imply that there was some laxness on the 
part of terminal roads in observing car service rule 1. Hearing Examiner 
Hosmer rapped him on the knuckles, saying: “There is nothing here to support 
the inference that any of these roads are not observing car.service rule 1 to 
the limit” (R. 974). The fallacy of any such implication is, of course, under- 
scored by the fact that it is a lot cheaper for a terminal carrier to use its own 
ears for its local shipments than to pay the enormously high per diem charges 
that are currently in effect as a result of the price-fixing activities of the self- 
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interested large traffic-originating roads under their Bulwinkle Act agreement 
which the Commission blessed as binding the nonassenting roads as well, over- 
riding the Bulwinkle Act provisions. 

Suppose the Boston & Maine should buy 10,000 new cars. That would not 
help the national car supply at all. The Boston & Maine always has more 
cars made empty on its own lines than it can ever produce carloads of originated 
traffic to fill. So, we would simply have to lay those 10,000 new cars up on 
siding to rust out. We would not be permitted to load them for shipment 
offline—no matter what car shortages, of whatever types of cars, might exist 
elsewhere in the country under emergency conditions. 

The mandtory car service rules which implement the economies of trans- 
portation forbid us from putting them into the stream of national commerce, 
as I have pointed out. 

So, if the Commission should substantially increase the per diem rental 
to “such level as in the Commission’s judgment will encourage the acquisition 
and maintenance of an adequate freight car fleet” (which is the language of 
§. 1789). It would simply be a hollow one-way street of extra profits to the 
car owners at the expense of the captive terminal lines. It would be a dis- 
crimination of the rankest injustice against the terminal carriers, which cannot 
possibly become substantial car owners. It would simply have the effect of 
increasing the already enormous profits which the large car-owning roads have 
been extracting from the pockets of the terminal roads through their price- 
fixing powers under the Bulwinkle agreement which the Commission on October 
17, 1955, ruled to have the equivalent effect of price-fixing regulation by the 
Commission itself in the public interest. 

Such an increase of the rental charge as would be enabled by these bills 
would wholly fail of its regulatory objective but it would, in the words of 
the court in the Palmer case (at p. 69): “merely transfer tremendous sums 
of money from nonowners to owners, making the economic status of many 
nonowners difficult if not unbearable.” 

In the Palmer case, also, the court at considerable length analyzed how 
wholly ineffective an increase in the car-rental rate has proved to be in accom- 
plishing the regulatory objective of increasing the car supply. 

I shall not take the time of this committee to read this analysis, but I should 
like to submit it as an exhibit—as it appears at page 68 to 73 of volume 75, 
Federal Supplement. 

But I should like to quote just one statement of the Court in this connection. 
This appears at page 70 of the Palmer case decision: 

“Although the shortage of cars in postharvest time in the West is a very 
old problem, and although the per diem charge has been successively increased 
over’the years, there is no finding of fact in this record, and no evidence so 
far as we are advised, that the increases ever caused the slightest improvement 
in the situation.” 

The same fallacious concept which underlies the three bills now before this 
honorable committee underlay the Commission’s regulatory car-rental fixing 
action in 1947 which the Court set aside in the Palmer case. It also underlay 
the Commission’s decision of October 17, 1955, in our now pending litigation 
wherein the Comimssion gave the stamp of its approval to the exorbitant car- 
rental charges fixed in their admitted self-interest by the large car-owning roads, 
and held those collectively fixed prices to be binding on all roads, assenters as 
well as nonassenters alike. 

The district court on review likewise set aside this Commission order, which 
was predicated on the same fallacious concept—although, as I have said, by 
2 to 1 it sustained the Commission’s nullification of the Bulwinkle Act’s guar- 
antee to nonassenters of the “right to take independent action” with respect 
to the prices so collectively fixed. 

That decision is reported in 162 Federal Supplement at page 289. The dis- 
senting judge characterized the Commission’s order as “merely a rubberstamp 
of a decision already made by the stronger of two economic groups. Here we 
have an abandonment of its functions by the Commission altogether in favor 
of the long-haul trunkline railroads. The Commission in the exercise of its 
duties has taken the simple way out.” (P. 299.) 

“* * * If the order of the Commission here should be rubberstamped these 
safeguards (under sec. 1(14)(a) and the Bulwinkle Act) would be lost and 
©. _— of antitrust violations by illegal price fixing would be endorsed.” 

i 9) 











134 


FREIGHT CAR SUPPLY 


The facts that I have outlined to you have never been effectively disputed. 
And yet the Commission apparently still predicates its thinking upon this 
fallacy, heavily propagandized in their financial self-interest by the powerful 
traffic-originating roads, that a high per diem rate—one that gives a handsome 
profit to the car owner over and above the costs of car ownership—will some- 
how or other be the easy way to solve the Commission’s problem of coping with 
occasional car shortages, and will in some never-demonstrated fashion induce 
railroads to buy surplus cars and keep them idle on sidings against the even- 
tuality of an occasional car shortage. If they want such a pool of idle surplus 
cars, why doesn’t the Commission require its creation by direct order—with 
contributions to its cost by each railroad according to some fair formula? 

And so, the granting of these powers to the Commission, enabling it to include 
in its prescriptive car-hire charges factors which relate to “the level of freight 
car ownership” and affect the “adequacy of the national freight car supply” will 
have no beneficial effect whatever in the public interest. It will merely give 
the Commission powers, additional to those it has already assumed to exercise, 
to impose a still further heavy economic drain on the terminal railroads of this 
country, and still more to fatten the treasuries of the powerful traffic-originating 
roads at the expense of these legally captive users of their cars. 

In the long run the enactment of any of these bills cannot fail to be heavily 
damaging to the national interest in the preservation of an integrated national 
system of transportation by rail. 

Senator Scnorrret. Mr. Shannon, executive vice president, general 
manager, New York, New Haven & Hartford Railroad. 

Mr. Shannon, we are glad to have you with us this morning. I note 
you have a printed statement here. Your entire statement will be 
incorporated into the record as part of this record and you may pro- 


ced in any way you desire. 


STATEMENT OF C. C. SHANNON, EXECUTIVE VICE PRESIDENT OF 
NEW YORK, NEW HAVEN & HARTFORD RAILROAD 


Mr. Suannon. First, I would like to subscribe to the statement 
made by Mr. McGinnis in connection with the free routing of LCL 
traffic. I believe there is considerable merit to it, and it will have very 
beneficial effects on the freight car supply. 

The problem on the New Haven Railroad is very comparable to 
that described by Mr. McGinnis on the B. & M. 

We are a terminal railroad, and we receive approximately three car- 
loads of freight terminating on the New Haven Railroad for every 
one car that we load off the railroad. This means that we have three 
foreign cars coming to us under load, and end up loading one of them 
back, and sending back two cars empty. 

The New Haven Railroad has an ownership of around 8,000 freight 
cars of various kinds. During 1958, around 25 percent of those cars 
stood idle on our railroad for the reason that we were complying with 
car service rule 1, which required us to load foreign cars in preference 
to our own cars, so we actually had our own equipment, which we had 
invested our money, standing idle, performing no transportation. 

A lot of people feel that a terminal railroad confiscates freight 
equipment. We do not confiscate equipment; we use our own equip- 
ment internally for our local loading, but we must comply with 
car service rule 1, which requires us to use those inbound cars from 
other railroads. So it is a misconception to accuse a terminal. rail- 
road, such as the New Haven, of confiscating other people’s freight 
cars. , 
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On the New Haven, this movement of foreign freight cars is such 
a serious situation with us, that we have a large bureau set up on our 
railroad that does nothing except control the movement of these 
foreign freight cars. ' ‘ 

We have a system whereby every local agent on our railroad is 
hooked by telephone to a central bureau and this bureau controls the 
movement of all freight cars on the New Haven. : 

On a small railroad such as the New Haven, brought about pri- 
marily due to the high per diem payments that we are now making, 
we have approximately 75 people involved in this bureau controlling 
the movements of these cars. I happen to think that the New Haven 
Railroad has done a pretty good job in policing the movement of the 
foreign cars. <A yardstick of efficiency of the movement of cars has 
been miles per car per day. For the past 10 years this factor has 
been holding its own or slightly decreasing on the railroads as a whole.. 
Yet, on the New Haven Railroad, due to our tight control of the move- 
ment of these foreign cars, we have actually increased the efficiency of 
the freight car fleet. Our miles per car per day in the past 10 years 
have increased. 

Senator Scuorrrent. What percentage of bad-order cars do you have 
on your railroad at the present time? 

Mr. SuHannon. Approximately 10 percent. 

Terminal railroads such as ours is forced to accept everybody’s 
freight car. Weare aterminating railroad. We have the same prob-. 
lem with serving the ports that was mentioned by Mr. Symes, and if 
the per diem rates are increased, it is nothing more than a penalty 
assessed against the New Haven Railroad, where we do not have 
the control of the equipment. The shipper has control; he has the 
right to hold the cars; and any increase in the per diem is simply a 
penalty against the New Haven. We have the same situation of the 
New Haven as was mentioned by Mr. McGinnis in the matter of credit; 
we have no credit. 

The New Haven Railroad was operated at a deficit last year; our 
per diem payments were between $4 and $5 million, car rents. We are 
operating at a deficit for the first 4 months of this year, of approxi-. 
mately $2 million. Our per diem will exceed $5 million this year. 
That per diem is being paid for the use of foreign cars that come to 
the New Haven to load it. : 

The New Haven Railroad, many years ago, had a very substantial 
freight car fleet. They still pay the per diem. They could not 
utilize their freight car fleet. They had to load the foreign cars. 

We agree that a car owner is entitled to a rental rate for his car 
that will make him hold for all of the costs of freight car ownership, 
if this includes a fair interest return on his investment in cars. We. 
do not agree that he is entitled to a substantial profit for the use of 
the cars. If he is entitled to a profit for the use of his cars, that profit 
_ come out of the New Haven Railroad and we simply cannot 
afford it. 

I have felt for many years, and have been in the railroad industry 
for some 23 years, I worked on the western railroads prior to coming 
to the New Haven, about a year ago, I do not believe that the assess- 
ment of heavy per diem penalties will increase the freight car fleet. I 
believe what is needed is a more modern approach to better car utili- 
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zation, designing cars that are more versatile. Car shortages are short- 
age by classes of cars, not by the total ownership. In other words, if 
there is a shortage of freight cars for the movement of the western 

rains, invariably you will find other types of cars—flat cars, gondolas, 
foppers, or other classes—standing idle. 

During certain periods, like during the iron ore shipments, sure, you 
will find shortages of hopper cars. I think that the railroad industry 
in place of trying to settle their differences by assessing or line 
someone to assess terrific penalty payments for the use of their equip- 
ment should devote their efforts to try to improve the efficiency of the 
car fleet. 

Freight train speed has been going up on the railroads. Miles per 
car per day i in the past 10 years has been going down on the railroads, 
which proves that they are not as efficient "with the use of their fr ‘eight 
car fleet as they should be. 

Senator Scorrren. What do you attribute that to? 

Mr. Suannon. I attribute that to the lack of control of equipment, 
Jack of modernized yard facilities. Putting the freight train speeds 
up means you are running your trains faster, and yet “the efficiency of 
your car decreases, in my opinion; it means they are sitting around 
somebody’s terminal. 

Senator ScuorrreL. Many of these western roads, and probably 
some of your eastern roads, have increased efficiency of switching fa- 
cilities, new modern var ds, dieselized, as you all have, why haven't 
they been on this new approach that you mentioned? What is the 
reason for not having it done ? 

Mr. SHANNON. Well, I agree there have been a lot of improvements 
made in the yard facilities in many of the large railroads, but I per- 
sonally think they have only scratched the surface. 

Here we are a terminal railroad, using us as an example, in 1948; 
we had a miles-per-car per day of approximately 29. In 1958, which, 
of course, was a very poor year, we had miles per car per day of 34, 
which was slightly better than 1957, 

The railroads as a whole, for 1948, had a miles per car per day of 44; 
and in 1958, it had dropped to 43.7; and in that same period, freight 
train speed had gone from 16.2 miles to 19.3 miles. 

I believe that much could be done in the way of making equipment 
more versatile. For example, in the spring of the year, on the western 
railroads, we used to have flatear shortages. We needed rather long 
flatcars for the movement of farm machinery to the farmers. Yet 
those same cars during part of the year stand idle. 

Here in the East, where piggyback is a big business for us, during 
the Spring of the year, we have a surplus of piggyback flatcars but 
can’t load machinery on them. 

In the fall of the year we have a shortage of piggyback flatcars. 
I think that a good engineering approach would find a way of making 
those cars compatible. 

(Mr. Shannon’s prepared statement follows :) 

I came with the New Haven Railroad as operating vice president in January 


1958 and became executive vice president of that road on November 1, 1958. 
Prior to coming with the New Haven, I had been 22 years with the Chicago & 


Northwestern Railroad in its operating department, where I started at the 
bottom. 
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I first became an officer in 1941 and from that time on held many different 
positions including trainmaster, division superintendent, superintendent of trans- 
portation, general manager, and assistant to the president in charge of opera- 
tions. I made many studies for the Northwestern, including those on the basis 
of which we dieselized our road and repaired and acquired freight cars, and so 
forth. 

The Northwestern road had many of the same problems as the New Haven, 
particularly in its eastern territory. Our eastern terminus was Chicago, and 
we served the heavily industrialized and densely populated areas of Chicago, 
Milwaukee, Fond du Lac, Green Bay, Sheboygan, and so forth. 

Our eastern territory, accordingly, terminated and consumed more freight 
traffic than it originated for shipment offline. The Northwestern road, in its 
eastern territory was, like the New Haven, predominantly traffic terminating. 
It was only in its western territory where we served a relatively sparsely popu- 
lated territory producing livestock grain, and other commodities, where we 


‘originated more traffic than we terminated. 


The Northwestern, like the New Haven, was, on net balance, a rental paying 
road with respect to freight cars used in interchange, although the North- 
western’s per diem problem was alleviated, as compared to the New Haven, by 
reason of the fact that its western territory originated more traffic than it 
terminated and consumed. 

In the Massachusetts Federal court’s decision of April 28, 1958, judicial 
recognition was given to the fundamental difference between predominately 
traffic-originating and predominately traffic-terminating roads, as respects their 
freight-car ownership. I quote from this decision: 

“The trunkline long-haul railroads, serving as they do the relatively sparsely 
settled and predominantly producing areas of the country, originate more traffic 
than they terminate. The short-haul railroads serving the coastal ports and 
the relatively more heavily populated and predominantly manufacturing areas, 
on the contrary, terminate more trafiic than they originate. 

“Thus, since a railroad must provide cars enough to handle the freight: origi- 
nating on its lines, the freight-car equipment of the country is for the most 
part owned by the trunkline railroads and that owned by the short-haul lines 
is almost a negligible proportion of the whole. (See Chicago R.I. & P.R. Co. v. 
United States, 284 U.S. 80, 93, 95 (1931).) 

“This situation does not exist because of default by the short lines. Having 
more cars coming in from other lines to unload than they have cars to load 
and send back, they naturally, to avoid back hauling empty cars, prefer to load 
and return foreign cars instead of loading their own cars for dispatch of their 
lines. And this practice has the sanction of car service rule 1 (see Car Service, 
Freight Cars, 268 ICC 697) which provides : 

“*Flome cars shall not be used for [the] movement of traffic beyond the limits 
of the home road when the use of other suitable cars under these rules is 
practicable.’ 

“From the fact that railroads first load off-line freight on available foreign- 
line cars, it is obvious that if a short-line predominantly freight-terminating 
road owns many cars, it will have a surplus which must perforce remain waste- 
fully idle on its sidings awaiting an overflow of traffic, if any. Thus the trunk- 
lines, as owners, for the most part furnish the freight-car equipment used by 
the short lines and the short-line traffic-terminating roads are perforce per 
diem debit roads, interested in a low per diem rate, whereas the long-haul 
predominantly traffic-originating roads are per diem credit roads interested 
in a high per diem rate.” 

The court’s statement that terminal lines “prefer to load and return foreign 
cars instead of loading their own cars for dispatch off their lines,’ standing 
alone, is not strictly correct. It is not a matter of preference at all. The 
terminal roads are required to load and return foreign-line cars which are 
available through having been made empty at terminal points within their 
territory. They are bound to do this by the car service rules approved by 
the Commission. They are forbidden to load their own cars for off-line destina- 
tions when foreign-line cars are available. 

The New Haven Railroad terminates three carloads of freight which have 
been originated on other lines to every load of freight traflie that originates 
within its territory. This is a characteristic situation resulting from the nature 
of the territory it serves and the fact that its traffic is predominantly terminal. 
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The New Haven owns approximately 8,000 freight cars. We use these for 
our local traffic; that is, for shipments which originate and terminate within 
a — territory. Few of them ever get off line because of car service 
ruie i. 

Actually, one-quarter to one-third of the New Haven freight car fleet stood 
idle throughout the year 1958. This is because under car service rule 1 we 
could not load them for off-line shipment. For every carload of freight traffic 
that we originate on the New Haven, we ship back two empties. 

We do not confiscate the cars of other roads for our own local use. It would 
be highly uneconomic for us to do so because it is very much cheaper for us to 
acquire cars and own them for use in our local traffic than it would be to pay 
the very high per diem rental charges now in effect under the AAR agreement 
procedures. 

It is a matter of very great importance to our road that we move the empties 
back in homebound direction as promptly as possible in order to avoid the incur- 
rence of unnecessary per diem charges. To show how important this is to us: 
We have a central car service bureau whose sole function is to expedite the 
movement off line in homebound direction of the foreign-line cars which have 
been made empty at terminal destinations in New Haven territory. 

Our agents, located in every community on our line, report daily to the 
central car service bureau the number of off-line cars made empty, and their 
expected loadings for the day. We have a personnel of approximately 75 people 
involved primarily in the work of expediting the return movement of the off- 
line cars which have been terminated in New Haven territory. 

With the present level of the per diem rate, $2.75 per car per day, if the New 
Haven could acquire a substantial car ownership and be assured that we could 
keep them busy, I would go to the board of directors tomorrow and ask for the 
funds to buy them. We could make a lot of money on them if we were per- 
mitted to go into the boxcar renting business at the present per diem level. 

But we are not permitted to do it. We are frozen into the position of car 
users for the benefit of the national transportation system asa whole. In order 
to prevent the wasteful backhauling of empties, we are required by the car 
service rules to use foreign cars in priority to our own, and unfortunately 
there are always more foreign cars made empty by termination on our lines 
than we have loads to fill them. 

I recall that on one occasion a few New Haven cars were loaded off line 
when some question arose as to whether foreign-line cars were available near 
the loading point. We were promptly called on the carpet by the car service 
division of the AAR, and warned. The AAR is very closely policing the opera- 
tions of car service rule 1 by every terminal carrier and it is our policy to 
observe the rule meticulously. In this I believe we are no different from all 
other terminal carriers. 

The terminal lines, of course, are required to accept all cars of whatever 
ownership, and on whatever railroad originating, which are tendered to inter- 
change for haul to terminal destination. We are therefore forced into the 
position of captive users of the cars of the traffic-originating roads. 

The theory of per diem has always been that the car owner is entitled to a 
rental rate which will make him whole for all of his costs of freight car owner- 
shin, including a fair interest return on his investment in cars. 

These bills (S. 1789, 1811, and 1812) would authorize the Commission legally 
to include in the car hire charge a heavy element of profit to the car owners 
at the expense of the car users. Since the terminal lines can never become 
substantial car owners, the effect of the exercise of these powers would be a 
ruthlessly unjust discrimination against the terminal lines which are vital to 
our national transportation system. 

I have had many years’ experience with the problem of car supply and it 
always surprises me how anyone can seriously argue that a higher per diem 
charge will increase the car supply. It won’t accomplish that objective at all. 
It can’t. And history has proved that it won’t. 

Car shortages don’t result from a shortage of cars; they always result from 
a shortage of a particular type of car. When there is a shortage of grain cars 
at harvest time in the granger States, there are thousands of other types of 
ears standing around idle on sidings. 

When farm equipment is moving, the peakload on the Milwaukee makes heavy 
demands for their extra-long, specially designed flatcars and a shortage may 
develop. But at the same time, there are thousands of boxcars, hopper cars, 
refrigerator cars, gondolas, etc., standing around unproductively. 
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The basic reason for car shortages is the lack of versatility in the design and 
construction of the freight cars that we have on the railroads today. The real 
solution to car shortages will only come through a progressive engineering ap- 
proach to the design of cars, to give them greater versatility and utility. The 
approach of a higher per diem charge will never solve the problem of shortages. 

For example, if the Milwaukee could redesign its extra-long flatcars, that now 
serve only the purpose of handling agricultural equipment, so that those cars 
could be used for piggyback, and if piggyback cars could be easily adapted to 
the handling of agricultural machinery, this would obviously go far toward 
alleviating any shortage of extra-long flatcars on the Milwaukee at the peak 
time of shipping agricultural equipment. 

During periods of car shortages, some railroads have in recent years found 
ways and means to adapt other types of cars to breach the gap. In the west- 
ern territory of the Northwestern road, we were in tight grain car supply 
during the grain harvest season. 

The basic cause of this is not that there are too few grain cars, but the 
mechanization of farms. Now the crop is all harvested within 1 or 2 weeks 
instead of the harvest being extended over several months as it was in earlier 
days. It would obviously be highly imprudent for the Northwestern to tie 
up a substantial investment in extra grain cars when those cars would stand 
idle on sidings for all except a couple of weeks during the year. 

No railroad management in its right mind would do that, however high the 
per diem rate. So we developed a method of using hopper cars to ship grain 
in the harvest season. We found that we could clean open-top hoppers which 
had terminated coal in our territory, but using sand and water under pressure, 
so that they were suitable for carrying grain. It cost us only $8 per car. 
We covered them wtih canvas tops. That helped enormously to alleviate any 
shortage of grain cars at harvesttime. 

Of course, there are some railroads whose hopper cars we are not permitted 
to use because of longstanding orders of the Commission forbidding it. I 
refer specifically to the Commission’s Special Order C-411 which exempts from 
loading by any railroad the coal hopper roads belonging to the coal-producing 
Pocahontas roads. 

A number of the large car-owning roads have for many years fostered the 
twin ideas that a high per diem rate is the only way to get more cars, and 
that more cars is the only answer to car shortages. Both of these concepts 
are wholly unsound and fallacious. 

Not 1 cent of the moneys that the traffic-originating roads collect from the 
terminal roads in settlement of their net per diem balances is ever set aside 
or earmarked for the purchase of new cars. That money goes right into their 
general revenues available to be spent for any current general purpose. 

If the per diem charge is still further increased, it will simply increase the 
profits of the traffic-originating roads at the expense of the terminal carriers. 
As I have said, no matter how high the car rental rate, no railroad in its right 
mind would buy any very substantial number of cars to lay up idle for the 
bulk of the year. 

It just doesn’t make any sense economically—even for a large traffic-orig- 
inating railroad—to buy a lot of cars that it can’t productively put into serv- 
ice for revenue-producing use for the greater part of the year. 

But it makes a whole lot of sense financially for these roads to propagandize 
the Commission and the Congress (as they have done for years) on the idea 
that a higher per diem rate will increase the car supply and thus solve the 
problem of car shortages, because if they can get away with it, that will 
enable these large traffic-originating roads to increase their income very sub- 
Stantially at the expense of the terminal lines who are the captive market as 
users of their cars. 

This means big money—$2,993,930 out of the pockets of the terminal roads 
into the treasuries of the traffic-originating large car-owning roads, in the year 
1957, for each 10 cents of the per diem rate. 

And more cars is not the solution to car shortages. What kind of cars? 
More boxcars won’t help the Milwaukee road to move agricultural equipment 
when farm machinery is in heavy demand; and the extra-long flatears of special 
design that the Milwaukee builds to move farm machinery won't help the 
grain roads to move grain at harvesttime. 

As I have already shown, car shortages occur always and only occur as to 
particular types of cars, and the hundreds of other types of cars that are stand- 
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ing around idle still stand around idle during a car shortage. The only solu- 
tion is to increase the efficiency factor of the national car fleet. More miles per 
Gar per day is the answer. 

One way to help bring about this result is to find faster ways and means of 
getting the cars through the terminals, which are the bottlenecks of traffic. 

But what the industry basically needs to solve the problem of car shortages 
is a good engineering approach, with the view to building greater flexibility 
of use into the types of cars which the railroads own. If that approach were 
stimulated and adopted, with the view to getting full utility out of all of the 
types of cars that we have, together with greater expedition of movement of 
ears through terminals, then the problem of car shortages at peak periods of 
demand would cease to be a matter of any serious concern to the Commission 
or to anyone else. 

But it would be a great disservice to the industry and to the country to at- 
tempt to cope with the problem of car shortages by the unrealistic and basically 
fallacious approach of increasing the per diem charge, such as these bills would 
enable the Commission to do. That approach will only put a further unjustly 
discriminatory and heavy burden of wasteful costs on the traffic terminating 
lines without accomplishing anything whatever toward increasing the country’s 
useful car supply. 


Mr. SuHannon. That is all I have, sir. Thank you. 

Senator Scuorpren. Thank you very much, Mr. Shannon, for your 
testimony here. 

My attention has been drawn to the fact that the next witness is 
Eldon Martin. Was Mr. Newton to testify here? 

Mr. Newton. Yes, sir, I would like to. I haven’t yet. 

Senator ScuorrreL. We will call Mr. Martin next—vice president 
and general counsel of Burlington Lines, of Chicago. 

Mr. Martin, we are glad to have you with us. Do you have a 
prepared statement ? 


STATEMENT OF ELDON MARTIN, VICE PRESIDENT AND GENERAL 
COUNSEL OF BURLINGTON LINES, CHICAGO, ILL. 





Mr. Martin. I have a prepared statement, Mr. Chairman, and, with 
your permission, I would like to have it reproduced in the record at 
the conclusion of my oral statement, which I would like to make. 

Senator Scuorrre:. That will be done, Mr. Martin, and you pro- 
ceed as you desire, sir. 

Mr. Martin. My name is Eldon Martin. I am a lawyer from Chi- 
cago. I am vice president of the Burlington Lines, but I appear here 
for a group of 14 major railroads. The Santa Fe; Chesapeake & 
Ohio; Burlington; Colorado & Southern; Denver & Rio Grande; 
Forth Worth & Denver Railway Co.; Gulf, Mobile & Ohio Railroad 
Co.; Illinois Central Railroad Co.; Louisville & Nashville Railroad 
Co.; the Minneapolis & St. Louis Railway Co.; Northern Pacific Rail- 
way Co.; Western Maryland Railway Co.; and the Western Pacific 
Railroad Co. 

Mr. Barton. You speak for the C. & O., too? 

Mr. Martin. Chesapeake & Ohio. 

Mr. Barron. Mr. Symes said they were in agreement with his 
position ? 

Mr. Martin. No, sir; they are not in agreement with his position 
at all on the matter of the bills before this committee. I understood 
Mr. Symes to say that the C. & O. is in agreement with him in favor- 
ing the so-called Symes plan for Government financing, 

Mr. Barron. J misunderstood him. 
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Mr. Martin. But I am certain I represent the C. & O. in speaking 
about these bills that are before you. 

Mr. Martin. This group of railroads which I mention own a little 
over one-fourth of all the railroad mileage in the United States, own 
about one-fourth of all the freight cars operating in the United States, 
and significantly, own more than one-fourth, almost one-third of all 
the boxcars in the country. That is significant because the recurring 
problem of freight car shortages is most serious, most urgent and most 
troublesome in connection with boxcars. 

Now our position on these bills, previously stated, is this: We favor 
and support S. 1789. We likewise favor and support, as a possible 
alternative to 1789, the Commission bill known as 8. 1811. 

In other words, we favor both of those bills; they are, however, 
alternatives, and our preference is for S. 1789. 

As to S. 1812, we take no position as a group. 

I will explain that statement a little later. 

Now just a word or two about basic philosophy. We think there 
is a very close relationship between the national car supply and the 
level of the daily rental charges which are paid for the use of freight 
cars. We believe that to the extent per diem charges are higher, 
you will thereby provide a powerful incentive for an increase in the 
whole national car fleet; we believe also, that you will, to some extent 
at least, encourage the more expeditious movement ‘of the cars in 
service. 

Now there are some dual aspects of this problem and some dual 
aspects of the bills. 

The basic problem is to increase the overall car fleet in the country. 
But there is this secondary and subsidiary problem of getting more 
expeditious movement and better utilization of those cars which we 
have. The bills before you recognize to some extent those two aspects 
of the problem. 

S. 1789 and S. 1811 are what I call incentive bills, and they are 
directed primarily to the overall problem of getting more freight 
cars. 

S. 1812, which I call—and I think properly—a penalty per diem, 
is directed to the Commission’s emergency powers and is intended pri- 
marily, although not exclusively, to hasten the movement of cars now 
in existence. 

Perhaps I should pursue that just one step further. I do not want 
to get into any specific figures as to what we think the amount of the 
per diem charge should be, but when you speak of the incentive bills, 
S. 1789 and S. 1811, whose objective is an overall increase in the car 
supply, I think most railroad men, including those that I represent, are 
thinking not in terms of any tremendous increase, such as was men- 
tioned yesterday, we were thinking only in terms of oh, say, $3 or $3.50 
or something like that contrasted with the present $2.75. 

We are not thinking of $8, $10, $20 a day. In other words, it re- 
quires a very modest increase in the current year-round level of per 
diem charges to provide an incentive for all railroads to buy and build 
more cars and increase the national supply. 

When you get to the emergency action of the type that is contem- 
plated by S. 1812, and which is in the nature of a penalty, then perhaps 
10 
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you may be thinking of more substantial amounts, because they would 
be effective for shorter periods. 

You will recall Mr. Hood yesterday stated that he had a figure based 
on 1957, which indicated that a freight car on the average during the 
rd could earn $14.10 a day, as contrasted with the $2.75 per diem 
charge. 

I think that $14.10 is a little low. It certainly is low for what you 
can make during some periods of car shortage. I think a later wit- 
ness may mention a higher figure and the basis for his computation. 

I think a better figure is somewhere about $18 or $20 instead of 
$14.10. That is the type of figure which you might have in mind in 
applying the provisions of S. 1812, which is a penalty for a short 
period and an emergency power. 

Now the problem is recognized by everyone. Mr. Symes this morn- 
ing recognized it. The problem is to get more cars and to move them 
faster. There is universal agreement as to the nature of the problem. 
It has been with us for more than a generation, 35 or 40 years. We 
have had recurring shortages of different degrees during different 
years, but we have had recurring shortages for 35 or 40 years, and no 
one has yet found an answer. 

Now these bills that are before you provide at least one attack upon 
the problem which has never been tried and which a substantial group 
of railroads would think is effective. That isthe problem. 

Now what is the cause? We think the cause is just as simple as it 
can be, that there is not enough incentive in this low rental charge to 
encourage anybody to put his money into freight cars if he can pos- 
sibly find a way to avoid it. The situation is not unlike that which 
prevailed in this country and in some other countries, where residen- 
tial rent control was in effect. When a tenant could sit in an apart- 
ment which he had rented at a relatively low rental, and could con- 
tinue its occupancy without regard to the interests of the landlord. 
You did not get and you never would have gotten, if it had said in 
effect until now, the rental housing which we now have. When rent 
control was abolished, you thereby provided the incentive for the con- 
struction of residential housing, you had a surge of homebuilding such 
as this country had never seen, and it is my humble opinion, that if 
you permit an increase or told the Interstate Commerce Commission 
that you favored some incentive in the per diem charge, that you would 
see a similar surge in freight car building. 

Now while we are talking about the cause of this horrible condition, 
which has plagued us for so many years, I want to mention a very 
interesting and I think somewhat dramatic comparison. 

Each of you had heard complaints year after year about freight car 
shortages and particularly boxcar shortages. 

Have you ever heard a complaint about a shortage of semitrailers 
for our friends in the trucking industry ? 

I have not. Oh, spotty, occasional complaints, perhaps, but for all 

ractical purposes, none whatever, no complaint about shortages of 
eight equipment for truckers. Constantly recurring year after year 
complaints about shortages of freight cars. 

Now I wonder why? Well, there are two reasons, I think. 

The first one is in the law. A freight car must travel all over the 
United States. We cannot keep it on our own railroad if we want to. 
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The trucker can. He does not have to let his trailers, that he has 
bought, go on the lines of another truckline unless he chooses to do so. 
Sometimes they do, but he is not required to permit him to leave his 
own property, his own route. 

The railroad must permit it to go beyond his lines. That is one of 
first reasons, because when you pay your money for a trailer, you keep 
it if you want to for the use of your own patronage. You are not 
required to let it go off beyond your line. That is one reason I think 
you have an adequate supply of trailers, and an inadequate supply of 
freight cars. 

There is a second reason, however, which is more important. You 
have heard various figures as to the cost of the freight car today. Mr. 
Hood mentioned 9,100; Mr. Symes mentioned a figure in excess of 
$10,000 ; I don’t care which one you use. 

But whether it be $9,000 or $10,000, the rental that is obtained for 
that car is $2.75 a day. Now what about your trailer? You can get 
a,pretty good trailer for $6,500. 

What does Mr. Trucker get for the use of his trailer when he chooses 
to let it go beyond his route? Eight dollars a day. In other words, 
for the $9,000 or $10,000 freight car, you get $2.75 per day in 
rental, for a $6,500 trailer you get $8 per day. You get almost three 
times as much in daily rental for a unit of equipment that costs 
substantially less. I submit, gentlemen, that in that statement, you 
have a clear example as to why you have recurring freight car short- 
a why you seldom if ever hear of a shortage of trailers for the 
trucks. 

We must look to the future if we are going to get more cars; we 
must give effect to cost of reproduction. 

Mr. Hood told you that the current $2.75 cost does cover full cost 
of ownership. Well, there are differences of opinion about that. It 
depends upon a good many factors that go into the computation and 
what effect you give to this one or that one. It depends on the interest 
rates you use, it depends upon whether you make your computation 
after taxes. It depends on whether you use cost of reproduction all the 
way or reduce it by giving weight to original cost and so forth. There 
are dozens of factors that go into the computation of the $2.75 and 
accountants differ as to which are right. 

We do not believe $2.75 is adequate as a bare-bones cost-of-owner- 
ship figure. But even if it is, we think you will never get an adequate 
supply of freight cars in this country unless you put a plus in there— 
put some profit into car ownership. 

They say, “Why, no; you must not make any profit out of freight- 
car ownership.” We say “Until you do inject some profit into car 
ownership you will never have an adequate car fleet.” 

These bills, 1789 and 1811, would permit the Commission to consider 
those factors in fixing the level of the per diem charges. 

And why in the world anyone could object to S. 1789 I do not know. 
I can understand why there might be some objection to S. 1812, the 
so-called penalty bill, but I cannot understand why anyone reason- 
ably could object to 1789. 

Remember the final phrases of that bill. These are the objectives 


meh would be stated to the Commission if you should approve that 
ill. 
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It would tell the Commission, in effect, to fix per diem charges on a 
level which would do these things, and it would free their hands to 
consider any factor in arriving at this objective, and it would say to 
the Commission, “Fix these charges at a level which in your judg- 
ment, one, will provide just and reasonable compensation to freight- 
car owners; two, contribute to sound car-service practices; and, three, 
encourage the acquisition and maintenance of a car supply adequate 
to meet the needs of commerce and the national defense.” 

Now, is there anybody in the room, is there anybody in the coun- 
try, w ho could deny the validity of those objectives? 

“And if those objectives be sound, why could not we trust the Inter- 
state Commerce Commission, the arm of this Congress, the body of 
experts informed by experience, to attain that objective as best they 
can, and why should not this Congress tell the Commission that is 
your desire ? 

The cure for this problem is, in our judgment, just that simple. 
Put some profit into car ownership, make it an attractive investment 
instead of as now, one from which all ‘ailroads tend to shrink, if there 
is any possible way in which they can avoid it. 

Now a brief word as to who is for and against these bills and who 
comes before you with the cleaner hands. The ICC is for ali three 
of them, as I understood Commissioner Tuggle’s statement. He says 
he wants 1811 and 1812, but he says he will take S. 1789 and 1819. 
He, as I do, views 1789 and 1811 as bills which are aimed at the same 
result. In effect, the Commission supports all of these bills. 

The shippers support the principle that is embodied in these bills. 
Senator Schoeppel heard some of them speak in Kansas City in the 

earlier stages of these hearings. I have heard no shipper in opposi- 
tion to any of these bills during this hearing, and I have read the 
support which was given to them at the Kansas C ity hearing. 

{1 am sure that the National Association of Railroad and Utilities 
Commissioners was authorized to support them. 

I do not know that they have. I would anticipate that if they 
are not listed for appearance here, that they will submit a statement 
to that effect. Those are the people who support it, in addition to 
the group of railroads that I represent. 

Now, as far as the railroads are concerned, there is a large neutral 
group, that is to say, there is a large group of railroads which has 
not authorized me to speak for them, now has it authorized Mr. Symes 
to speak for them. There is quite a substantial neutral group, but 
there is a substantial group that favors the incentive bills, namely, 
those that I represent. 

Now who is against? Well, you have the short lines represented 
by Mr. Hood. Now they do not own hardly any cars. You heard 
Mr. Symes say this morning, that the connections of the short lines 
by and large have to take care of them from the st: andpoint of car 
supply. They do not pay on the average even the stand: ard $2.75 
because there are reclaim arrangements ‘which reduces the aver age 
cost to the short lines of the use of foreign cars. They are like the 
tenants sitting in the apartment, at a rental of $75, when if the rent 
control were taken off, they would have to pay $100 or more. 

‘They are not to be heard, I think, with too great contention in this 
problem. 
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Now the other group is the Symes group, so-called, that Mr. Symes 
has spoken for. Let’s see what they have done in the last couple of 
years. It just happens that 1 made an appearance before a House 
committee 2 years ago on these bills and I had some figures on car 
ownership, Mr. Symes’ group, and my group of railroads, and I 
brought them up'to date the other day, and the figures [ am going to 
give you are for June 1, 1957, against May 1, 1959. 

I have the details which I could supply, but the facts are, that in 
that period, between June 1, 1957, and May 1, 1958, the Symes group 
lost 32,647 cars, whereas the group I represent, gained 3,046 cars. 
And with respect to boxcars, the Symes group went down 12,455 
cars, whereas my group went up 3,932 cars. So even in the last 2 years, 
we have done a better job of trying to provide equipment for the 
shippers of this country than have those who oppose this legislation. 

Now, the bad order percentages have been mentioned and I think 
they should be mentioned. Mr. Symes, with his characteristic frank- 
ness, said the eastern roads’ percentages were bad, and that he, the 
Pennsylvania, was perhaps the worst of the lot. 

You must admire the gentleman who states the facts so forthrightly. 
But, again, on a group basis, and I would not have had the courage 
to mention his road specifically, on a group basis, the lines that he 
represents, as of May 1, 1959, had a bad order percentage for all cars 
of 11.22, and a bad order percentage of boxcars of 10.37. 

My group had a bad order percentage of 4.7 for all cars, and 3.2 
for boxcars. 

Senator ScHorrren. What is the national average on your bad 
order cars? 

Mr. Martin. I do not have it, Senator Schoeppel. It is high, be- 
cause of this eastern situation, and I think the national average prob- 
ably is just slighly below the figures I have given for the Symes 
group. But it is bad, and those railroads which have let their car 
ownership decline, and who have not even maintained the cars which 
they have, surely are not entitled to be heard to the same extent in a 
problem involving the national car supply as is a group of railroads 
like ours, which has increased its car ownership and has maintained 
consistently a very favorable bad order percentage. 

Now, oh, let me say a word about a car ownership formula. Mr. 
Symes suggested a very good one from his viewpoint. He says in 
effect that car ownership ought to be such as to force originating lines 
to own enough cars for all the traffic they originate on the theory that 
they would never get a car back. 

Unforunately, that has been true in recent years when car short- 
ages exist. We build a nice $9,000 boxcar, put one load in it for the 
Kast, and goodbye boys, we do not see it again for months, and maybe 
years. But to get back to the ownership part, he would let the origi- 
nating lines assume the burden of providing enough cars for the termi- 
nating lines. Well, now, that is just fine for a terminating line. If 
I could get by with it, and if I were a terminating line, I would favor 
it too. But there is no justice in it. The Interstate Commerce 
Commission has said in formal cases that the number of freight cars 
a railroad ought to own is the number which would be required to 


perform the service on its railroad if the lading were transferred at 
the junction. 
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Now, that is a sound basis for car ownership formula, that spreads 
it equally along with the amount of the service that is performed. 
That is what the Commission says is a proper formula. They have 
never been successful in making it effective, but it is a sound formula 
nonetheless. 

This theory that the originating lines ought to provide all the cars 
needed in the United States, including those used by the terminating 
lines, does not make any sense, and there is no justice in it. 

There was some talk in the so-called inequity involved in a per diem 
charge that gives some weight to the need for increased car ownership. 

Now, those things can be taken care of be reclaim adjustment. Mr. 
Symes himself explained how one of those problems was taken care 
of during a period of great car surplus. Those things can be done 
again. Do not worry too much about injustices which might arise 
during a period of car surplus. Let’s get the surplus first. We have 
never had it in recent years on a basis of an annual need for the late 
summer and fall demand. 

There are ways to protect anyone against serious injustice in the 
assessment of per diem. The Interstate Commerce Commission, the 
Car Service Division, and all other operating officers know what they 
are. There are ways to protect these terminating lines. Get the 
per diem up to the right level and get the cars, that is what we want 
them to do. 

Now, about Mr. McGinnis’ suggestions, with respect to a sliding 
scale of per diem based on age of the car, for many, many years, that 
has been impracticable in view of many railroad officers for account- 
ing reasons. I am not so sure that objection is still valid. It is pos- 
sible with modern accounting machinery, a way might be found to 
set up per diem charges on a basis that is related to the age of the 
car, and speaking now, only for myself, I do not see anything particu- 
larly wrong with that, and I would hope that the railroads themselves, 
as well as the Commission, when it 1s called upon to consider that 
question, would give some serious consideration to that suggestion. 
I see no serious objections to it now, although I did some years ago. 
I see no serious objection to it now, and I hope that it will get some 
consideration. 

Of course, that more or less begs the question that we are discussing 
here this morning. My group wants some profit put into car owner- 
ship, and relatively high per diem charges, whether they are on a 
uniform average basis or on a sliding scale. , 

On the idea of injecting mileage as well as time into the per diem 
charges, that I do not believe, is sound. The Commission considered 
that in a number of very well-reasoned decisions years ago, in fact, in 
the early days, it was on a combined mileage and time basis and it was 
discarded for what seemed to me to be good and sufficient reasons. 

T doubt the wisdom of attempting to go back to that discarded basis. 

Now, I am coming to the end of my statement. I said that as a 
group, we took no position on S. 1812, the so-called Pendleton bill 
which would amend the Commission’s emergency powers. That is 
because some members of my group support the bill, others do not 
like it; still others like it in part and dislike it in part, so I cannot 
express an opinion on that bill as a group spokesman. I will be fol- 
lowed by a witness who will. 
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On the ultimate question here, if this committee wants to make a bad 
situation worse, wants to encourage a continuing downward trend in 
the national car supply, then you should do nothing. If, on the con- 
trary, you want to create a condition under which a powerful incentive 
will be provided for all railroads to increase their investment in freight 
a as a minimum, you should recommend the enactment of 
5. 1789. 

Only one final word: There has been reference here to the Associ- 
ation of American Railroads, and its position and its plans for the 
appointment of a committee. First, we ought to have the record 
entirely clear about the AAR’s position. Commissioner Tuggle said 
yesterday the AAR opposed these bills. Well, I do not read Mr. 
Breighthaupt’s statement as confirming that statement. I think the 
association wants time for this committee that it has appointed to 
consider this matter, but I do not read his statement as a statement 
of opposition to all of these bills. I do not so regard it, but so far as 
this committee is concerned, that is a good idea. 

The best brains of this country ought to be devoted to this prob- 
lem. Many of them have been devoted to it in the past without any 
success, and that is why we are here. Lut, I do not believe that there 
is any inconsistency between action by this committee, by way of 
recommending enactment of this bill and the concurrent activities of 
the AAR committee. 

Let both proceed concurrently. Let’s get everybody to work on 
this thing, but I do not believe this committee wants to share the 
responsibility of sitting idly by, resting on its oars, so to speak, when 
you have before you a sound and constructive approach to this prob- 
lem which has never been tried and which to us, makes a very con- 
siderable amount of sense. 

Thank you very much. 

Are there some questions ? 

Senator Scuorrret. Mr. Barton? 

Mr. Barron. Just one or two, Senator. 

Did I understand, Mr. Martin, that the railroads you represent are 
agreeable to postponing action on these bills until this session while 
the railroad committee meets ? 

Mr. Martin. No, sir; we are not in agreement with that. I said 
that I was glad that the AAR committee had been appointed but we 
cannot put ourselves in the position of failing to do everything that 
is within our power to get this show on the road, and get some sound 
legislation which will take the shackles off of the Commission, and 
enable it to fix these charges upon a level which will get an adequate 
supply of freight cars. 

No, we could not concur in the inaction of this committee until the 
end of this year, which, as I understood, was the request of the asso- 
ciation. 

Mr, Barton. On the philosophy, as to who should bear the expense 
of freight car ownership, I take it that you-heard what the three 
gentlemen of course from the eastern roads have said. I take it that 
it is your position that while your cars, or the cars of the people you 
represent originate in western territory, move to the East, and are 
delayed for one reason or another, either for loading, or of-course, 
being used or whatever the cause, that some ‘profits should accrue 
to you people asa result of that use. 
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Whereas, I take it, your eastern friends take the position that only 
the bare cost of ownership should be covered. Is that a fair state- 
ment of the position you have? 

Mr. Marin. They take the position that only the bare cost of 
ownership should be covered. There is no doubt about that. We 
take the strong position that so long as you cover only the bare 
cost of ownership and perhaps fall short of that, as we think has been 
the case in the past, you will never get an adequate supply of cars. 

Now this matter of what happens to the car while it is on your 
railroad, is, 1 would think, under the Commission’s formula to which 
I referred, a good deal. If a road has a car on its line while it is 
there to perform the service that that railroad performs. 

Mr. Barton. In other words, the delays in the port of Philadelphia 
should be the responsibility of the Pennsylvania, we will say, rather 
than the Santa Fe or the western roads that originated the car? 

Mr. Martrn. I do not say that; no. I thought I had said earlier 
that when you run into inequitable situations, like these serious port 
delays, or some other delay on a terminating line, for which it is not 
responsible, and which is beyond its control, that there ought to be, 
and I am confident would be, some basis for making appropriate ad- 
justment to recognize those facts. 

One method is per diem reclaim; that is the way it could be done 
and it has been done in degrees by that process. 

No; I do not say that a completely unavoidable delay on a termi- 
nating line should be the sole responsibility of that railroad. But 
that should not affect the level of the per diem charge. You should 
make adjustments in it by reclaim or otherwise to offset the inequity 
or the justifiable disadvantage. 

Mr. Barron. Well, of course, I think that the sum total of what 
you want is to include in the per diem charge a figure sufficient to 
make it profitable to own freight cars. 

Mr. Martin. That is it in essence. 

Senator Scuorrret. Mr. Martin, we appreciate your time here. I 
will say for the benefit of the record, Mr. Martin has been one of the 
railroad attorneys who is very frank and forthright in his positions 
in the great midwestern section of this country. We appreciate a 
statement of your views in here. 

Mr. Martin. Thank you, Senator. 

(The statement in full follows :) 

My name is Eldon Martin. I am vice president and general counsel of Bur- 
lington Lines, with headquarters at Chicago. I am here to speak for a group 
of 14 important car-owning railroads, including : 

The Atchison, Topeka & Santa Fe Railway Co. 
The Chesapeake & Ohio Railway Co. 

Chicago, Burlington & Quincy Railroad Co. 
The Colorado & Southern Railway Co. 

The Denver & Rio Grande Western Railroad Co. 
Fort Worth & Denver Railway Co. 

Great Northern Railway Co. 

Gulf, Mobile & Ohio Railroad Co. 

Illinois Central Railroad Co. 

Louisville & Nashville Railroad Co. 

The Minneapolis & St. Louis Railway Co. 
Northern Pacific Railway Co. 


* Western Maryland Railway Co. 
The Western Pacific Railroad Co. 








~ 
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Collectively, these railroads operate more than one-fourth of all the railroad 
mileage in the country; own more than one-fourth of all the railroad freight 
cars now in service; and—significantly—own almost one-third of all the Na- 
tion’s boxcars. ; 

Our position on the three bills before you may be stated briefly as follows: 


We favor and support S. 1789. 

We likewise support S. 1811, as an alternative, but generally would prefer 
S. 1789. 

As a group, we take no position on S. 1812. 

These statements will be clarified later but, at the outset, a few general com- 
ments will set the stage and serve as background. 

The freight cars of the United States move indiscriminately over all rail- 
roads. Theoretically, when a particular car is thus used by nonowner railroads, 
the owner is made whole by daily rental payments, known as per diem charges, 
which, currently, are $2.75 per day. 

We believe that car rental per diem charges are an important factor in car 
supply and distribution, during car shortages and otherwise. We favor legis- 
lation which would authorize higher per diem charges upon the ground that such 
higher charges will provide an incentive for increased car ownership; promote 
more expeditious movement of freight cars at all times; and, during a car 
shortage, will partially offset the revenue loss sustained by a car owner when 
his cars are appropriated by others. 

The bills now under consideration, S. 1789, S. 1811, and S. 1812, recognize the 
soundness of these principles but attack the problem in different ways. S. 
1789 and S. 1811 would provide incentives for increased car ownership and 
more expeditious freight car movements. S. 1812 would provide penalties 
against one or more carriers during periods of car shortage. These differences, 
that is, penalty versus incentive, should be borne in mind in your consideration 
of this legislation. 

However, before discussing the language of any particular bill, let me state, 
if I can, (1) the problem to be solved, (2) the conditions or causes which created 
it, and (3) the solution, as we see it. 

Briefly, the basic problem or objective is to get more freight cars. We don’t 
have enough because we have discouraged the acquisition or construction of new 
ears. The solution lies in substitution of an incentive which will make car 
ownership more attractive. I want to develop each of these points, but it will 
be helpful if you will bear in mind this simple statement of the problem, its 


eause, and its cure. 
THE PROBLEM 


The problem, as this committee knows, is serious, recurring, and vital to our 
economy and our national defense. Each member of this committee undoubtedly 
has heard frantic pleas from his constituents when a factory, grain elevator, or 
industrial plant was shut down, or its operation seriously disrupted, for lack of 
freight cars. 

The Interstate Commerce Commission and the Association of American Rail- 
roads have tried to cope with the problem without -much success—in part be- 
cause the ICC has been hampered by limitations on its-statutory powers. 

This committee can help by sponsoring the enactment of appropriate legisla- 
tion which appears to be necessary because all other avenues of relief have failed. 

I said earlier that the problem was simply one of getting more freight cars. 
That is the basic problem, but there are other serious—although subordinate— 
problems which grow out of this fundamental difficulty, including the very 
practical problem of obtaining more efficient and more equitable ownership 
distribution and use of cars now in service. These subsidiary problems, how- 
ever, would tend to disappear if the basic problem were solved. 

I turn now to the conditions and causes which created this important problem. 


THE CAUSE 


Spokesmen for the Association of American Railroads have said that inade- 
quate railroad earnings are the fundamental cause of an inadequate car supply. 
We endorse these statements concerning the inadequate earnings of the railroads, 
but emphasize the fact that the harmful effect of inadequate earnings, and the 
absence of the profit motive as an incentive for investment, is most clearly ap- 
parent in connection with acquistion and ownership of new freight cars. 
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The basic reasons for our depleted: inventory of freight cars, and the inefficiency 
and inequity which go with it, are not difficult to state or understand. They 
rest upon the sound and simple principle that one who must use a particular 
article in his business will either own it, or rent it from others, in the light of 
his own selfish interests. Other factors being equal, he will rent, rather than 
own, if the rented article will serve his purpose and cost him less in the long run, 

This is particularly true if the article comes into his possession fortuitously, 
without effort or negotiation, and he is lawfully permitted to use it by payment 
of a rental which he knows is far below its value to him or to the owner. This 
is true whether the article is an apartment, an automobile, or a freight car. As 
I shall demonstrate in due course, this obvious principle explains the existence 
of our depleted inventory of freight cars, as well as the misuse and maldistri- 
bution of those now in service. 

Per diem charges are too low to reflect the value of such cars to their owners, 
especially during car shortages. The present per diem charges of $2.75 per car 
day do not cover the full current costs of ownership, such as depreciation, inter- 
est, taxes, repairs, et cetera, to say nothing of profit, and are far below the 
amount which a car owner could earn daily by the use of the car on his own 
railroad, when a shortage exists. 

To us, this seems most unjust, on grounds of common fairness, but from the 
standpoint of the national interest this theory is fraught with dangers which 
transcend injustice to a particular railroad. This is so because the policy 
referred to actually discourages the construction of new freight cars, and places 
a premium upon inadequate car ownership. 

Concurrently, it creates serious problems for those railroads which own and 
maintain enough cars to perform their share of national transportation require- 
ments, and for the important shippers which they serve. 

Just so long as it is cheaper to rent a car than it is to own one—and that is the 
situation today—underbuilding will be the policy of strategically situated rail- 
roads, and construction will be held to minimum requirements. Conversely, how- 
ever, if per diem charges were increased so as to make ownership more attrac- 
tive than rental, the national car supply would automatically increase, because 
the improvident lines, which now use cars owned by others, would be compelled, 
in their own selfish interest, to own more Cars. 

It is our considered judgment that adequate per diem charges would do more 
than any other single factor to product an adequate supply of freight cars in 
this country and concurrently stimulate the expeditious movement of cars now 
in service. 

Per diem charges are now generally fixed by national agreement between the 
railroads. That practice should be encouraged, but if adequate charges cannot 
be thus established, the Commission should be empowered to act, and Congress 
should prescribe standards which will insure an adequate national car supply, 
This can be done by the simple, self-executing method of making car ownership 
more attractive. 

Now, however, we have a form of involuntary leasing and rent control which 
discourages car ownership, places a penalty upon those railroads which buy or 
build new cars, and, conversely, encourages those which can do so to appropriate 
and use the cars of others instead of making a fair contribution to the national 
inventory of such equipment. 

The explanation for our constantly recurring car shortages is as simple as 
that—and the cure or solution is just as obvious. 


THE SOLUTION 


The solution is to encourage the establishment and maintenance of per diem 
charges at a figure which will make it more attractive to an individual railroad 
to buy and own ears, rather than rely upon its ability to use the cars of some 
other railroad received in interchange. Now, and for many years in the past, 
the charge has been so low as to make it more profitable to use cars owned by 
other lines. 

That part of a railroad’s net income which is retained in the business can be 
used for many. worthwhile purposes, including acquisition of diesel locomotives, 
construction of modern classification yards, installation of modernized signal 
systems, reduction of grades and curves, et cetera. 

Any such project will yield a far greater return on the investment than 
acquisition of new freight cars under the current per diem rates. Under these 
conditions, little if any incentive exists for further investment in freight cars, 
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and the railroad president who authorizes such an investment is necessarily 
hard put to justify, to himself and his stockholders, an investment in property 
which will produce little or no return, and which often is not available when it 
is most needed. 

The prospective purchaser of freight cars wants and needs reliable assurance 
that per diem charges will be fixed sufficiently high for car ownership to be a 
profitable and desirable form of investment. Conversely, every railroad should 
be put on notice that it will no longer pay to shrink from compliance with 
the duty of owning and maintaining a fleet of freight cars adequate to carry its 
proportion of the traffic moving over the Nation’s rail network. Unless this 
is done, the shipping public will continue to suffer from recurrent severe car 
shortages. 

The present statutory powers of the Interstate Commerce Commission ap- 
parently are inadequate to enable it to increase per diem charges for the purpose 
of promoting greater efficiency in the use of cars, and to the end that the national 
inventory of freight cars may be increased. 

In Increased Per Diem Charge on Freight Cars (268 I.C.C, 659), the Com- 
mission ordered an increase in the per diem rate to accomplish these objectives. 
On complaint of railroads having a deficiency of car ownership and accustomed 
to rely heavily on their ability to utilize the equipment of other railroads, 
the order of the Commission was set aside. Palmer v. U.S. (75 F. Supp. 63). 
The precise legal effect of that decision is not entirely clear, particularly 
with respect to the Commission’s emergency powers, but it is obvious that legis- 
lation is needed to overcome the possible adverse effects of the Palmer case, 
and to make it clear that the Commission should not be hampered in its efforts 
to “provide just and reasonable compensation to freight car owners, contribute 
to sound car service practices, and encourage the acquisition and maintenance 
of a car supply adequate to meet the needs of commerce and the national 
defense.” 

I have just quoted the concluding phrases of S8. 1789. The railroads for which 
I speak endorse this bill as sound and constructive legislation. In effect, it 
would simply authorize the Commission, as a part of its continuing regulatory 
power, to prescribe compensation for the use of freight cars on a basis which 
will encourage the acquisition and maintenance of a car supply adequate to 
meet the needs of commerce and the national defense. 

Per diem charges established in conformity with these principles would 
(1) provide an incentive to all railroads to procure and maintain an adequate 
car supply, (2) encourage more expeditious movement of all such equipment, 
and (3) provide partial reimbursement to car owners for losses suffered when 
their equipment is appropriated by other railroads. 

The first of these objectives has been discussed. It can and should be attained 
by a method so obvious, simple, and effective that it should have been adopted 
long ago. 

The second objective is more complicated, and more difficult of attainment. It 
is generally conceded that higher daily rentals would expedite car movements 
during periods of light or normal business. It can be argued that higher per 
diem charges during a car shortage will not expedite the movement of freight 
ears, or hasten their return home, because the user can still make money by 
using them at a rental twice or three times the normal charge. 

This argument has some substance—but it is nevertheless hard to believe that 
a higher per diem charge would not, in some degree, operate to expedite the 
movement of freight cars, because that would be the only way to reduce the 
incidence of the charge. The same principle, applied to demurrage charges, has 
been effective in bringing about quicker release of cars by shippers. In fact, the 
court decision mentioned above recognized the soundness of the principle that 
“any charge upon a time basis furnishes an incentive for prompt return of the 
property” (Palmer v. United States, 7 F. Supp. 63, 68). 

Be this as it may, simple justice suggests that the improvident railroad should 
not profit from its own wrong, when it takes from the provident car owner—not 
only the car tiself—but also the profits resulting from its use. This gross 
pm would be partially corrected by S. 1789. This is the third objective of 
the bill. 

On the other hand, the improvident railroad, which owns few, if any, cars and 
is doing business on the car investments of others, will have a debit balance in 
os per diem account, until such time as it acquires more eare. This is as it 
should be. 
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It may be argued by the improvident lines, which do business on the car invest- 
ments of others, or by certain railroads which find themselves, fortuitously, in 
possession of cars unloaded on their lines, that higher per diem charges would 
place upon them a severe financial burden, in the form of increased car rentals. 

In the first place, this burden would not generally arise because a railroad 
which finds itself in possession of a freight car, during a serious car shortage, 
can earn from its use from 8 to 10 times the amount of the current car rental 
charges; and in times of slack business the incidence of the charge would be 
necessarily lighter. 

In the second place, even if some slight additional burden were thus placed 
upon a few railroads, that fact would not justify confiscation of the car owner’s 
property. “Confiscation may result from a taking of the use of property without 
compensation quite as well as from the taking of the title,” Chicago, M. & St. P. 
Ry. Co. v. Minnesota, 134 U.S. 418, 458; Chicago, R. I. & P. Ry. Co. v. United 
States, 284 U.S. 80, 96-97. 

Third, machinery is available in the Car Service Division of the Association of 
American Railroads, and, indeed, in the Interstate Commerce Commission, to 
correct any true inequity which may result from application of these sound prin- 
ciples. So-called per diem reciaims, which permit readjustment of car hire 
charges under special circumstances, are frequently adopted for this purpose. 

In connection with the alleged burden upon the so-called debit railroads, 
which do not own enough cars to take care of their requirements, it is important 
to bear in mind that payments by the debit lines for the use of cars owned by 
other railroads are deductible as operating expense for Federal income-tax 
purposes, whereas the rentals thus received by a car owner are taxable income. 
Of course, this compounds the injustice to the car owner, as well as the unjust 
enrichment of the car user. 

Still another element of this injustice is the fact that the improvident rail- 
roads, which own few, if any, cars, thus avoid the risks inherent in capital 
investment, as well as payment of interest charges during times of light business. 
Theoretically, of course, the per diem charge includes an interest factor, but the 
point here made is that the improvident lines force others to incur the risks of 
such investment; can well afford to pay substantially higher per diem charges 
during periods of heavy business; and would of course pay less—in the aggre- 
gate—for car hire during periods of light business. 

Remember, too, that during periods of heavy business, the terminating lines 
often receive increased demurrage charges, which tend to offset increased car- 
hire charges. 

Perhaps a brief word should be said about the contention that during a period 
of car surplus, a terminating railroad cannot earn per diem on freight cars 
which it may own because the car service rules contemplate the loading of 
foreign cars for homeward movement in preference to the loading of a home car 
for off-line movement. 

This contention has little substance in fact, notwithstanding its theoretical 
plausibility. In the first place, car service rule 1—the rule thus invoked—is 
somewhat ambiguous, and subject to interpretation, because the originating 
earrier is privileged to decide what constitutes a suitable car for off-line load- 
ing. More important, perhaps, is the fact that, according to recognized records, 
those railroads which invoke this argument somehow find a way to maintain 
a relatively low percentage of homeowned cars on their lines. 

In other words, the burdens of a car surplus are pretty well spread over all 
the railroads of the country, whereas the burdens of a car shortage—which we 
have experienced more or less continuously for several years—are borne pri- 
marily by the originating railroads, including those which I represent. 

It has also been suggested, by those railroads which benefit from low car 
rental charges, that an increase in such charges would tend to prolong the use 
of overage equipment. Of course, this argument presupposes an increase in 
the national car fleet, but if this desirable result should produce u car surplus, 
is it not obvious that the older cars would be retired first, and that the average 
age of the entire fleet would thus be reduced, exactly contrary to the specious 
argument thus advanced? 

Finally, the arguments of those who would perpetuate the present injustice 
completely overlook the fact that if each railroad in the United States owned 
the cars which it ought to own to take care of its requirements, no serious na- 
tional car shortage could occur, and, the level of car hire charges would become, 
a factor of little importance. 
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Each railroad ought to own the number of cars which it would need if the 
lading were transferred at the junction, or interchange point. The Interstate 
Commerce Commission has said that this is the joint legal obligation of the 
railroads (Huerfano Coal Co. v. C. & S.A. R.R. Co., 28 1.C.C. 502, 506). 

If each and every railroad would fulfill this obligation, serious car shortages 
would become far less frequent and no railroad would be burdened by relatively 
high car-hire charges, because each carrier would earn—when one of its cars 
was used by another railroad—exactly the amount which it paid for the use 
of a foreign car. In other words, per diem debits and per diem credits would 
tend to offset each other. 

This is just another way of saying that any railroad which complains that 
ear-hire charges are too high, automatically convicts itself of inadequate car 
ownership, unwillingness to bear its share of the joint obligation above referred 
to, and a desire to continue the unjust practice of doing business on the invest- 
ments of others. 

In our judgment, S. 1789 would tend to correct this inequity and—more im- 
portant from the viewpoint of the national interest—would compel the improvi- 
dent lines, in their own selfish interest, to make a more equitable contribution 
to the national car supply. A blow to the pocketbook is still a powerful incen- 
tive for action. 

After a generation of recurrent serious car shortages, which are becoming 
more frequent and more serious from year to year, is it not apparent that cor- 
rective action is long overdue? The ICC and AAR ean avoid most of the ad- 
verse consequences of a car surplus, by appropriate orders or directives and, 
certainly, any problems connected with a car surplus are no more serious than 
the problem of recurrent freight car shortages. In any case, is it not about 
time to solve the problem at hand, and meet other. problems if and when they 
arise? 

We believe that legislation like S. 1789 would discourage these unjust prac- 
tices; encourage the construction and maintenance of an adequate national car 
supply; and promote the expeditious distribution, interchange, movement, and 
return of freight cars to their owners. Accordingly, and without reservation, 
we recommend its enactment. 

Now, just a word or two about S. 1811. This bill, sponsored by the Inter- 
state Commerce Commission, adopts the incentive principle which we favor, 
and we approve this bill for the same reasons which I have advanced in sup- 
port of S. 1789. In effect, it provides that per diem charges shall be fixed on a 
maximum reasonable basis as an incentive for construction and maintenance of 
an adequate national supply of freight cars and that the Commission, in fixing 
such charges, shall consider the earning power, or value of the use of such 
equipment, which is lost by the owner when it is used or appropriated by 
others. 

These principles are likewise embodied in 8S. 1789 but the latter bill is some- 
what broader in the sense that it would authorize and direct the Commission 
to fix per diem charges upon any basis which in its judgment will “provide just 
and reasonable compensation to freight cars owners, contribute to sound car 
service practices, and encourage the acquisition and maintenance of a car supply 
adequate to meet the needs of commerce and the national defense.” 

S. 1789 would make it clear that the Commission, in carrying out the ob- 
jectives thus stated, should not be frustrated by legal technicalities or lack of 
adequate statutory authority. We think S. 1811 is a good bill, but we prefer 
S. 1789 as a more effective approach to the problem. 

Finally, a brief word about S. 1812. This is a true penalty per diem bill, 
as distinguished from S. 1789 and S. 1811, which are incentive per diem bills. 
It would give the Commission emergency power to require the assessment of 
surcharges or penalties, in addition to the established per diem charges, when 
a shortage or threatened shortage of freight cars exists, and these surcharves 
could be imposed upon one or more carriers, with respect to any type of freight 
car, in any section of the country. 

I said earlier that, as a group, the railroads for which I speak take no posi- 
tion on this bill. This is because some members of our group support the bill, 
others oppose it, and still others support part of it and object to part of it. 

Most of the opposition, within our group, arises from the selectivity of the 
bill, that is, those provisions which would authorize penalties or surcharges, for 
example, against a single carrier, on a single class of equipment, within a single 
limited territory. Most of our group favors surcharges during car shortages, 
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and would not object if they were applied only to a particular type of equip- 
ment, such as boxcars, but many of us think such surcharges, if assessed, should 
be applied to all railroads in all sections of the country. 

Some members of our group strongly support S. 1812 in its present form. 
Others would support it if it were amended to eliminate some of the selectivity. 
But, as indicated above, in my position as a group spokesman, I neither support 
nor oppose the bill in its present form. 

Incidentally, and by way of support for the principle of a per diem surcharge 
during periods of car shortage, I refer to the “Code of Per Diem Rules” of the 
Association of American Railroads. A note appended to rule 19 of that code 
provides: 

“* * * Generally as between the provident and improvident roads it must be 
recognized that if in time of great car demand the improvident road has to be 
assisted for the benefit of its partons and its territory at the expense of the 
provident road, there must necessarily be set up some method of compensation 
for the provident road and this of necessity may ge beyond mere car hire * * *,” 

The principle also has been recoguized by the Interstate Commerce Commis- 
sion. Jn re Car Shortage, ete., 12 1.C.C. 561, it was pointed out that during 
times of great need the holder (of a freight car) “could earn perhaps 10 times 
the amount that he would be compelled to pay by using the foreign car,” and it 
was suggested that a rule might be adopted under which car rental charges per 
day might be increased “possibly fourfold during the latter hal fof the year, 
when cars are most needed.” 

These sound principles have been forgotten for many years, but they empha- 
size the importance of giving effect to the earning power, or value of the use, 
of a freight car, when per diem charges are fixed, and likewise emphasize the 
importance of a congressional declaration in support of this principle which, in 
practical effect, runs through each of the three bills now before you, 8. 1789, S. 
1811, and S. 1812. 

In conclusion, I want to invite your attention to some facts which dra- 
matically call for enactment of legislation of the type now before you. You 
know and I know that we have had recurrent freight car shortages for more 
than a generation, and that your constituents have appealed to you, year after 
year, for help in solving this problem. 

You know, also, I think, that such appeals or complaints are exceedingly rare 
with respect to semitrailers which, in the trucking industry, are the counterpart 
of the railroad freight car. 

Why is this so? The first reason is that although truckers may and do fre- 
quently interchange equipment, they are not required by law to do so, whereas 
the railroads must permit their freight cars to move beyond their lines, on 
other railroads, regardless of their wishes, their need for the equipment, or the 
rental which they receive for use of their cars by other railroads. In times of 
heavy business a trucker can maintain complete control over all of his equip- 
ment, refuse to part with its possession, and thus preserve to himself and his 
patrons the use of equipment which is far more valuable, under such conditions, 
than any reasonable rental. 

The railroads cannot do this. We can put a valuable freight car into service 
today, and never see it again for months or even years, and, meanwhile, it will 
earn for other railroads from 4 to 10 times the amount of rental which they 
pay to the owner. 

More important, perhaps, is the fact that a new railroad freight car costs 
today approximately $8,500 and, once it leaves the lines of its owner, can be 
taken by other railroads by other railroads for a pittance of $2.75 per day. 

On the other hand, a new truck semitrailer can be bought for about $6,500 and, 
if the owner chooses to let it go beyond his lines, he receives as rental, generally, 
$8 per day. In other words, for a trailer which is worth substantially less than 
a freight car, the owner-trucker receives in daily rental almost three times as 
much as the owner-railroad and—if he chooses to do so—he can keep his equip- 
ment for his own use at all times. 

Here, in a few words, is the reason why we have a continuing adequate na- 
tional supply of highway trailers, and a continuing inadequate supply of rail- 
road freight cars. Here, also, is one of the most powerful arguments which can 
be advanced in support of bills like S. 1789, which would authorize and direct 
the Commission to give effect to such facts in fixing the level of railroad per 
diem charges. 
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It is understood that the Association of American Railroads has appointed 
a committee of presidents to wrestle with this problem of recurrent freight-car 
shortages, and that this committee will consider the effect of per diem charges 
as an element of the problem. 

This is an encouraging development, but does not alter the urgent need for 
legislation of the type here under consideration. The deliberations of the 
Association of American Railroads committee can continue concurrently with 
the deliberations of this committee and the Congress. This problem has persisted 
for so many years that no individual or group with any interest or responsi- 
bility—including the members of this committee—should “rest on its oars.” 

If the Association of American Railroads committee should solve this problem 
during the current year, such action would be cause for general rejoicing but, 
meanwhile, and in view of the danger of a serious car shortage within the next 
few months, we doubt that this committee will or should do nothing when a 
concrete and constructive proposal, like S. 1789, is before it for consideration. 

We respectfully urge this committee to release promptly a favorable report 
on S. 1789, or such other similar legislation as will serve notice on the Inter- 
state Commerce Commission, as well as the interested railroads, that car rental 
charges should be established upon a level which “will provide just and rea- 
sonable compensation to freight-car owners, contribute to sound car service prac- 
tices, and encourage the acquisition and maintenance of a car supply adequate 
to meet the needs of commerce and the national defense.” 

Senator Scnorpret. Next, we will hear from Mr. Dan A. Baum- 
gartner, superintendent of transportation, Santa Fe Railroad, and 
your associates. 

Mr. Ourtaw. May I speak before Mr. Baumgartner ? 

Senator ScHoEPrEL. Yes. 


STATEMENT OF R. S. OUTLAW, GENERAL SOLICITOR, THE ATCHISON, 
TOPEKA & SANTA FE RAILWAY CO. 


Mr. Outtaw. May it please the committee, my name is R. S. Out- 
law. I am general solicitor of the Santa Fe Railway Co. 

Mr. Martin, in his preceding statement, also spoke for my com- 
pany, and we endorse and support his position. 

I have the prepared statements, which I think I turned over to the 
Congress ; but, to save time, I will try to epitomize, as briefly as I can, 
what is in that statement. 

Senator Scnorprei. The entire statement will go into the record, 
Mr. Outlaw, and you may proceed with your analysis of it. 

Mr. Outtaw. We support the principles of Senate bills 1811 and 
1789. As Mr. Martin said, we would prefer Senate bill 1789, as it would 
appear to give the Commission somewhat broader powers than 1811. 

We, however, do actively affirmatively support Senate bill 1812, 
and would urge upon the Congress its passage. 

It is a matter of public record, the inadequacy of the national car 
fleet over a number of years, and equally supported as a cause of that 
inadequacy has been the inadequacy of the per diem charge itself? 

Over the years, as has been testified here before, the matter of per 
diem has been a matter of controversy between segments of the indus- 
try. There is one part of the industry that has over the years directed 
its efforts to holding the per diem to the barest cost, but the experience 
of the years, we think, has shown definitely, and demonstrates that a 
per diem charged based on cost alone will not produce and has not 
produced an adequate national car fleet. 

Actually, the present per diem works as a detriment to the owner- 
ship of cars, where you make it cheaper to rent or to use, why it is 
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obvious that many of the lines will prefer to use what money they 
have for other improvements that would give them a better and more 
definite return either in saving money or making money. 

But with regard to Senate bill 1812, I think there is some miscon- 
ception here yesterday indicated as to just what that bill did mean. 
I think those who spoke of it were treating it as a bill that required 
a uniform additive, applicable to all cars all over the country at one 
time, and the bill does not provide that. 

The bill provides that the Commission will have the authority to 
assess this additional charge upon one or more sections of the country 
or the country as a whole, so that there are various situations that 
should be taken care of. 

It could be used properly as an additive, applicable to all cars in 
times of shortage, or where there is a shortage of a particular type 
of car, such as, take for instance, lumber loading in the Northwest, 
the Commission could levy an additional per diem on the cars of those 
originating lines up there in the hands of other lines to get them back 
there. 

Or, where some line or group of lines were not observing the car 
service rules properly, why they could assess a penalty on the lines in 
that particular group, so it has that possibility of use also. 

Senator Scuorrret. Mr. Outlaw, I might say that the acting chair- 
man and myself considered that bill as being flexible to the extent 
that you indicated. I did not understand that would be a rigid strait- 
jacket proposition that would have to apply across the board. 

I am glad to have your views on the record on that. I wondered 
if I was correct, but that is the way I understood it. 

Mr. Ovuttaw. That is the way it was intended, I think, also. Senate 
bills 1879 and 1811, running through all of them, is this recognition 
of the value of the use of the car to its owner, and that element should 
also be considered in this penalty per diem also. Just to show what 
that means, on the Santa Fe, we, for the year 1958, developed that 
the average revenue per carload shipment was around $310 in boxcars. 

If we just assume a 15-day turnaround, we would get, therefore, a 
revenue use at $20.67 per day revenue from the use of that car. Of 
course, if we used it, we would also incur some expense, but taking 
out-of-pocket expense of freight operating expenses, which run around 
$8.03, we come up with a figure of around, a net figure of around 
$12 64 a day that car is worth to us. 

Now, you can see how that compares with the $2.75, and while they 
say, a fellow just takes a car, where he can make $200 or $300, you 
have always got to look at the fact that he is going to have that car 
for maybe 15 days or more, and he is going to have to be paying the 
per diem and freight charges per day are not so high, so that with a 
net of around $12 or $13, you can see that it would not take very 
much added to the regular per diem to induce the person not to appro- 
priate that car, and on the other hand, to serve as an urge to have cars 
themselves. 

In closing, I would just like to say that so much has been said about 
particular situations. We realize that those will happen, but they are 
the exception, and we do not think the tail should wag the dog. 

The per diem should be established for the industry as a whole, and 
if there are any cases of bona fide hardship, rules can always be 
amended and changed. And that is what we would suggest. 
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Now, we have heard a great deal about the difficulties of these 
terminal lines that terminate more cars than they originate, and their 
inability to get cars off their lines, but I asked our transportation 
department to draw up some figures from the AAR, car service re- 

orts, and they indicate that the Boston & Maine, and the New Haven, 
in selected periods, in 1959, back to 1956, always had a higher per- 
centage of their own cars off their line, than did the Santa Fe, or the 
railroads in the United States as a whole. 

I would like to leave some of these statements with the committee. 

Well, Senator, thank you very much, and I thmk Mr. Baumgartner, 
our general superintendent of transportation, would like to speak. 

Senator Scuorpret. I would like to say, we should have this state- 
ment showing the home cars on home rails placed in the record at 
this juncture in your testimony. 


As I indicated before, your entire statement will become and is a 
part of the record. 

Mr. Outtaw. Thank you, Senator. 

Senator Scuorrrent. Any questions, Mr. Barton? 

Mr. Barron. No questions. 

(The entire statement follows :) 


There are before this committee three bilis, each for the purpose of giving 
the Interstate Commerce Commisison greater authority in the establishment of 
per diem charges for the use of freight cars of one railroad by another. These 
bills have the common purpose of encouraging the acquisition and ownership 
of freight cars by the railroads of the United States, to the end that there 
be provided an adequate fleet of freight cars for the movement of the national 
traflic. 

Together, they express the considered conclusion of the Interstate Commerce 
Commission and the Senators introducing these measures of the correlation 
between an inadequate per diem rental charge for freight cars and an inadequate 
national freight car supply, resulting in repeated and harmful freight car 
shortages in the past. In that conclusion, the company I represent most strongly 
concurs. 

In its 72d Annual Report to the Congress for the year ended June 30, 1958, the 
Interstate Commerce Commission listed at page 135 its legislative recommenda- 
tions. Its number one recommendation was that section 1(15) of the act be 
amended to authorize the Commission to direct the assessment of penalty per 
diem charges as an aid in alleviating shortages of railroad freight cars during 
periods of emergency or threatened emergency, or that section 1(14) be amended 
to authorize the Commission to include as a factor in determining the amount 
of the per diem charge the earning power or value of the use of the vehicle lost 
to the owner when used or appropriated by others. In support of its recom- 
mendation, the Commission pointed out that at various times during the last 
12 years the Nation had been faced with a critical shortage of freight cars, and 
further stated that the greatest contributing factors have been inadequate car 
ownership and failure of some carriers to utilize the existing fleet efficiently. 

Pursuant to that recommendation, there was introduced at this session of the 
Congress by Senators Magnuson and Schoeppel Senate bills 1811 and 1812. 

Senate bill 1811 would amend the Interstate Commerce Act by adding at the 
end of section 1(14) (a) a new sentence providing that the Commission, in estab- 
lishing per diem charges, shall prescribe maximum reasonable compensation for 
the use of such vehicle as an incentive for construction and maintenance of an 
adequate national supply of such vehicles, and shall include as a factor in such 
compensation the earning power or value of the use of such vehicle which is lost 
by the owner when it is used or appropriated by others. 

Senate bill 1812 would amend paragraph (15) of section 1 of the Interstate 
Commerce Act so as to authorize the Commission to impose on one or more car- 
riers, when a shortage or threatened shortage of freight cars exists, such charges 
(in addition to the car-hire, car-rental, or per diem charges, or mileage rates, 
then in effect) applicable to any type of freight car in any section of the country 
during such emergency, or threatened emergency, as in the opinion of the Com- 
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mission are reasonably calculated to relieve such shortage or threatened shortage 
by encouraging adequate ownership of freight cars by each carrier and by pro- 
moting the expeditious movement, distribution, interchange or return of freight 
cars, the additional charges to be paid by the carrier using such cars to the 
owners. 

The statement of justification accompanying the Commission’s recommenda- 
tion, appearing at page 6062, volume 105, No. 65, Congressional Record, 86th 
Congress, is as follows: 

“The attached draft bills, submitted in the alternative, would enable the Com- 
mission to deal more effectively with problems arising from freight-car shortages. 

“The freight-car supply situation has been a serious problem in this country 
for a number of years. While the shortages have not been as severe in the last 
2 years as in some others, the Commission nevertheless believes it imperative that 
the ownership of such equipment be increased and maintained at a level which 
will meet the needs of the shipping public during normal times and provides a 
reasonably adequate supply during periods of emergency. 

“Besides inadequate car ownership, one of the greatest contributing factors 
to this unhealthy situation has been the failure of some carriers to utilize the 
existing fleet of equipment efficiently. During periods of critical shortages the 
Commission has resorted to every means as its command to cope with the prob- 
lem. Insofar as shippers and receivers are concerned greatly stepped-up de- 
murrage charges have helped to insure prompt loading and unloading. Such 
action, however, offers no solution to the problem as it arises during that phase of 
car movement and handling when the equipment is in the hands of the carrier. 

“Since the earning value of the average freight car greatly exceeds the current 
per diem charge of $2.75, some of the carriers have found it cheaper to rent cars 
than to own them. These carriers, therefore, have no economic incentive to pro- 
vide their fair share of an adequate car supply. If the advantages of renting 
equipment could be made less attractive during times of car shortage, there 
would be a greater willingness on the part of every railroad to make its just and 
equitable contribution to the national car fleet.” 

I think no stronger statement can be made in justification of the proposed 
measure. The Commission apparently would treat Senate bills 1811 and 1812 
as alternative measures, its preference being stated for S. 1812, which provides 
the so-called “penalty per diem.” However, we see no reason why both bills 
should not be enacted into law. 

S. 1811 would provide a basis applicable at all times for the establishment of 
per diem, that is, maximum reasonable compensation for the use of cars as an 
incentive for construction and maintenance of an adequate national supply, and 
the inclusion as a factor in such compensation of the earning power of the 
vehicle. 

On the other hand, in times of ear shortage or threatened shortage, S. 1812 
would permit such additional charge in the nature of a surcharge, applicable dur- 
ing such emergency or threatened emergency, as in the opinion of the Commis- 
sion would be calculated to relieve such shortage or threatened shortage by en- 
couraging adequate ownership of cars and of promoting the expeditious move- 
ment, distribution, interchange or return of the cars. 

There is also before this committee Senate bill 1789, introduced by Senator 
Magnuson for himself and 18 other Senators. This bill would amend section 
1(14) (a) of the Interstate Commerce Act by adding at the end thereof a new 
sentence reading as follows: 

“In fixing the compensation to be paid for the use of freight cars, the Com- 
mission shall give consideration to the level of freight car ownership and to 
other factors affecting the adequacy of the national freight car supply and shall, 
on the basis of such consideration, determine whether compensation should be 
computed on the basis of elements of ownership expense involved in owning and 
maintaining freight cars including a fair return on value (which return shall be 
fixed at such level as in the Commission’s judgement will encourage the acqui- 
sition and maintenance of an adequate freight car fleet), or should be computed 
on the basis of elements reflecting the value of use of freight cars, or upon such 
other basis or combination of bases as in the Commission’s judgment will pro- 
vide just and reasonable compensation to freight car owners, contribute to 
sound car service practices, and encourage the acquisition and maintenance of a 
car supply adequate to meet the needs of commerce and the national defense.” 

A bill identical to Senate bill 1789 was introduced in the last Congress, and 
on page 136 of its 72d annual report the Commission states that this bill (S. 3217) 
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would have given effect to the suggested amendment in its present recommended 
pill S. 1811. Sh aa Bsc’ 

I think, therefore, it may be concluded that the Commission in principle also 
approves Senate bill 1789. In basic principles there is not too much difference 
petween Senate bills 1811 and 1789. I think, however, we would prefer Senate 
pill 1789, as it is somewhat broader than S. 1811 and would, I think, give the 
Commission somewhat broader power in the establishment of an adequate per 
diem charge than would 8. 1811. 

We are also in favor of S. 1812, and believe it would be desirable to enact 
either S. 1811 and S. 1812, or S. 1789 and S. 1812, although we would prefer the 
latter combination. ‘There is no conflict or inconsistency in such combination 
of bills. 

The inadequacy of the national car fleet and the resultant car shortages are a 
matter of public record. Equally supported as a cause of the inadequate car 
ownership is the inadequacy of the per diem charges for the use of such freight 
cars. Where it is cheaper to rent a car than to provide it through ownership, 
obviously it is in self-interest to use a car of another railroad where possible. 

There has been controversy over the level of the per diem for many years. 
The efforts of some part of the industry have been directed to holding the per 
diem charge to a minimum based on a narrow construction of the bare elements 
of cost. 

However, through the years, experience has clearly demonstrated that a per 
diem charge based upon cost alone, and in our opinion not even returning full 
cost, has failed to produce an adequate car supply for the Nation. The present 
per diem charge and its predecessors through the past years have actually worked 
as a deterrent to the buying of cars. 

Some of the opponents of these measures, while conceding the inadequacy of 
the national car supply, attribute it primarily to inadequate earnings of the 
railroads. While the earnings of the railroads have not been sufficient for their 
purposes, that is not the cause of the inadequate car supply. In the years fol- 
lowing World War II, the railroads of this country have made substantial outlays 
for capital improvements. While a part of those expenditures was for freight 
cars, nevertheless, insufficient cars were purchased to bring the car fleet up to a 
level necessary to meet the needs of the country. 

Where a carrier had a choice between spending money for pushbutton yards, 
diesel locomotives, and other items which made or saved money for them, or for 
freight cars, it was just a case of where they would spend the money. The 
answer is obvious. They spent the money where it would give them the greatest 
return. 

Senate bill 1811 would provide for maximum compensation on the basis of 
ownership expense, including the value to the owner of the use of freight cars, 
as encouraging the acquisition and ownership by the railroads of a sufficient car 
fleet. 

Senate bill 1789 would amend section 1(14)(a) of the Interstate Commerce 
Act to provide that in fixing the compensation to be paid for the use of freight 
cars, the Commission shall give consideration to the level of freight car owner- 
ship and to other factors affecting the adequacy of the national freight ear sup- 
ply and shall, on the basis of such consideration, determine whether compensa- 
tion should be computed on the basis of elements of ownership expense involved 
in owning and maintaining freight cars, including such fair return on value as in 
the Commission’s judgment would encourage the acquisition and maintenance 
of an adequate freight car fleet, or should be computed on the basis of elements 
reflecting the value of use of freight cars, or upon such other basis or combi- 
nation of bases as in the Commission’s judgment will provide just and reason- 
able compensation, contribute to sound car service practices, and encourage the 
acquisition and maintenance of an adequate car supply. 

Certainly the failure of the per diem charge throughout the years to include 
such factors has actually operated as a deterrent to ownership of freight cars. 
To indicate the spread between the per diem rate and the return the owner 
might make from the use of his car while it is in the possession of others, the 
following figures are pertinent. 

For the year 1958, on the Santa Fe, the average revenue per shipment in box- 
cars was in the neighborhood of $310, and for all cars $285, resulting in a reve- 
hue par day of approximately $20 for boxcars and $19 for all ears, from which, 
if there be deducted out-of-pocket cost, would leave a revenue per day on box- 
cars of approximately $12 and a revenue per day of all cars of approximately 
$11.50—far in excess of the per diem charge. 
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The significance of this point is that when the Santa Fe loses the use of one 
of its freight cars because the total supply of cars is inadequate, it is being 
deprived of a contribution to its full costs and overhead expenses in the neigh. 
borhood of $12 per car per day; and conversely the railroad using the Santa Fe 
car is able to secure, by the expenditure of the relatively low car-rental rate, 
the contribution to its total costs of some amount several times the amount of 
the car rental. 

The principle of recognition in the per diem charge of the value of use of the 
ear, especially in times of car shortage, is recognized in the “Code of Per Diem 
Rules of the Association of American Railroads.” 

A note appended to rule 19 of the code provides that, as between provident 
and improvident roads, it must be recognized that if in time of great car demand 
the improvident road has to be assisted for the benefit of its patrons and its 
territory at the expense of the provident road, there must necessarily be set up 
some method of compensation for the provident road, and this of necessity may 
go beyond mere car hire. 

That one should be compensated for the value of the use of his property when 
it is taken and used by another is not only simple equity but has been recog- 
nized as a sound principle by the courts in condemnation cases. 

There it has been invariably held by the courts that the measure of com- 
pensation to one whose property is taken is the value of that property to him 
and not its value to anyone else. 

And it should be pointed out that the situation where another line uses a car 
not owned by it is akin to condemnation. The law requires that the owner 
cannot keep that car on his own line where it is loaded to points off his line, 
Thus, both the law and the practical requirements of efficiency in handling the 
shipment require that the car be handled through to destination on the other 
line. In such circumstance it is certainly fair to reimburse the owner of the 
property on the basis of the value to him of its use. 

If a fully adequate per diem were in effect, it would also encourage all lines 
to provide themselves with freight cars equivalent to the transportation service 
performed upon their lines. This basis has been recognized both by the courts 
and the Commission as the lawful and desirable basis of car ownership where 
there is free interchange. 

This principle was first declared by the Commission in Huerfano Coal Co. v. 
C. & S.E. (28 ICC 502, 506). There the Commission said in effect that each 
railroad ought to own the number of cars which it would have to own if, as 
in the old days, the cars never left the property of the handling line. 

Of course, this principle contemplates no transfer of the lading but only 
the principle that the car ownership of a line should be equivalent to the 
transportation service performed on that line. The same principle was recog- 
nized by the U.S. Supreme Court in C.R.I. € P. Ry. Co. v. United States (284 
U.S. 80, 97), where it said: 

“If, as claimed, the earnings of the short lines are insufficient to enable them 
to make full payment of car hire costs, the Commission may be able to afford 
a remedy by increasing the rates, or by a readjustment of the division of 
joint rates. * * * It cannot be done by confiscating for their benefit the use of 
ears of other railroads. Short lines, as well as trunk lines, participating in 
joint rates, must furnish their share of the equipment.” 

This sound principle is also recognized in the handling of passenger traffic. 


While there are some operational differences, it is well known that where | 


through trains are operated over two or more railroads, each of the participat- 
ing lines generally contributes its relative share of the power and passenger- 
carrying equipment involved. 


We therefore urge the enactment of Senate bill 1789 or 1811, preferably the | 


former, and also the enactment of Senate bill 1812. If the principles set forth 
in these bills and endorsed by us should result in any bona fide hardship to one 
or more carriers, it is believed such special case or cases might be treated by 
appropriate changes in the car service and per diem rules. We are certain 
that any such situations can be alleviated in such a manner. 

Thank you very much. 
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Statement showing home cars on home rails 





Total box 
Road Date 
Number Percent on Number 
Cars owned | home cars line home cars 
on line on line 
RPM N= ooh evcceuuessaseuss May 1,1959 4, 270 1,331 31.2 2, 939 
Feb. 1, 1959 4, 308 1, 342 31.2 2, 966 
Nov. 1, 1958 4,318 973 22. 5 3, 345 
Aug. 1,1958 4, 346 1,317 30.3 3,029 
May 1,1958 4, 370 1, 931 44.2 2, 439 
Jan. 1,1957 3, 989 649 16.3 3, 340 
Jan. 1,1956 3, 253 790 24.3 2, 463 
MONI. @ Wisc cccceuscccaans May 1,1959 5, 912 2, 106 35.6 3, 806 
Feb. 1, 1959 5, 939 1, 984 33. 4 3, 955 
Nov. 1,1958 5, 942 1, 325 22.3 4, 617 
Aug. 1,1958 5, 948 1, 988 33. 4 3, 960 
May 1,1958 5, 945 3, 003 50.5 2, 942 
Jan. 1,1957 5, 943 1, 327 22.3 4, 616 
Jan. 41,1956 5, 962 1, 255 21.0 4, 707 
MORE «a whsbcedannuceccns May 1,1959 39, 748 16, 773 42.2 22, 975 
Feb. 1,1959 39, 818 16, 957 42.6 22, 861 
Nov. 1, 1958 39, 850 12, 585 31.6 27, 265 
Aug. 1,1958 39, 824 19, 348 48.6 20, 476 
May 1,1958 39, 944 21, 344 53.4 18, 600 
Jan. 1,1957 38, 667 17, 661 45.7 21, 006 
Jan. 1, 1956 38, 501 14, 757 38.3 23, 744 
MI SOO os nn incinniinnicne May 1,1959 716, 769 288, 965 40.3 427, 804 
Feb. 1, 1959 721, 730 321, 466 44.5 400, 264 
Nov. 1,1958 725, 468 249, 420 34.4 476, 048 
Aug. 1,1958 730, 385 319, 687 43.8 410, 698 
May 1,1958 734, 098 373, 815 50.9 60, 283 
Jan. 1,1957 725, 477 288, 329 31.5 497, 148 
Jan. 1,1956 716, 845 208, 555 29.1 8, 








Sources: A.A.R. Reports CS 61-A and CS 15-A,. 


Senator Scuorrret. Mr. Baumgartner is our next witness. 

Mr. Baumgartner, you may proceed. I note that you have a printed 
statement here. 

Mr. Baumeartner. Yes, sir; while it isn’t very lengthy, in the 
interest of time I believe I can brief it. 

Senator Scuorrren. All right, the entire statement will be in the 
record, to go with what remarks you have to offer on it. 


STATEMENT OF D. A. BAUMGARTNER, GENERAL SUPERINTENDENT 
OF TRANSPORTATION, THE ATCHISON, TOPEKA & SANTA FE 
RAILWAY CO., CHICAGO, ILL. 


Mr. Baumcartner. A considerable part of the statement would be a 
repetition of what has been said by Mr. Martin and Mr. Outlaw, and 
certainly I subscribe to what those gentlemen have said. 

With respect to car service and per diem rules, certainly when there 
is an adequate supply of freight cars and there are no shortages, we 
believe that the rules serve the purpose. The problem is that they are 
not mandatory. ‘To my knowledge, there has never been any penalty 
that has been applied for violation of the rules, and therefore, during 
a of tight car supply and car shortages, the rules just do not 

Ifill the basic purpose of getting cars back to their owners. And that, 
in effect, has been the problem of the Santa Fe throughout the 
years. 

During periods of shortages, heavy demands, the ability of a railroad 
to protect its loading is determined less by the number of cars that 
it might own than by the number of cars which it unloads in relation 
to those it loads. Some lines always have more boxcars, for example, 
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on line, than they own, because they unload so much more of this 
equipment than they load. Those are the terminating lines, and you 
have heard the expressions from them this morning. 

Those lines never experience any boxcar shortages, for example, 
again, and there is not need, they do not feel the need to acquire new 
cars, because the per diem rates that they pay for the use of the other 
lines’ cars, in our opinion, make it cheaper to rent such cars and use 
such ears than to acquire new cars. 

Therefore, it follows also, that a line that is predominantly an 
originating line, has a difficult time protecting its shippers and avoid- 
ing car shortages through its own ownership unless the cars are 
returned to a current basis. 

Again our experience has been that they are not returned currently. 

Our problems arise predominantly during the winter wheat and 
milo grain harvest seasons in June, July, September, October, and 
November; and we have had very serious boxcar shortages in past 
years. 

The result has been a diversion of traffic to motor carriers, and we 
believe that one of the principal reasons why the motor carriers are 
so active today in the transportation of grains is a shortage of boxcars 
that has existed in the past. 

Mr. Martin, and also Mr. Outlaw commented upon the value of the 
boxcars to the owner and perhaps the loss to the owner, when the 
car is not on its line, and in applying a per diem rate that might be 
taken into consideration. I think one other important factor is the 
loss of traffic that accrues to a carrier when he is not able to protect 
the business that is offered to him. In many instances it is not a 
temporary thing, but it is a permanent thing, and again that has 
been our experience in the transportation of grain. 

In my statement, there are some statistics relative to the ownership 
of cars on the Santa Fe and what we have done to increase our owner- 
ship, not only of boxcars, but open top cars, those are the gondolas and 
the hoppers, and the flatcars. 

With respect to what has been said in connection with S. 1218, 
again, and as you have said, Senator, certainly we feel that can be 
a flexible law, and we think we can rely on the Interstate Commerce 
Commission to administer it with good judgment. 

We prefer S. 1789 to S. 1811, but either one would be satisfactory. 

Only one further comment, and that is with respect to the number 
of cars that the carrier should own. I again would like to emphasize 
that Mr. Martin said unless each railroad in this country owns cars 
commensurate with its use of such cars, I don’t see how we are ever 
going to have an adequate fleet in the Nation. Certainly, if a termi- 
nating line excuses itself and says it need not own too many cars 
because it terminates considerable cars, that line is not giving con- 
sideration to the use of such cars that it receives underloaded from 
other connections. 

I believe that concludes my statement. 

Senator Scuorrret. Mr. Barton, do you have any questions ? 

Mr. Barton. Yes, sir. 

Mr. Baumgartner, what magnitude of per diem charge would have 
to be increased, do you think, to insure an adequate national supply 
of freight cars? 
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Mr. Baumearrner. Well, at the outset I think $3.50 would be a fair 
figure. I think experience might dictate something different than 
that. 

Mr. Barton. Generally, though, you think that figure is the one? 

Mr. BauMGarTNER. Yes, sir. 

Mr. Barton. What do you think of Mr. McGinnis’ suggestion there 
be a graduating scale depending on condition or age of the freight 
car ? 

Mr. Baumeartner. I agree with that in principle, if some way can 
be found to apply it. I cansee many, many problems. 

Mr. Barron. A matter of administrative complexity, if you are 
trying to break it down; is that your objection ? 

Mr. Baumgartner. That is correct. The age factor alone I don’t 
believe would be sufficient. I can cite you an example on our own 
‘ailroad today where we are giving boxcars general repairs. It is 
an older car, and we are spending five or six thousand dollars to make 
that car available for service, and in effect it is just as satisfactory as 
a new car. Now the age factor in itself would not take care of a 
situation of that kind. And there are other problems, but again, if 
something can be accomplished, why I think it is all right. 

Mr. Barron. It is the principle of additional payment for car use 
based on the business that might be incurred while the car is off the 
carrier’s line that you want included, I take it ? 

Mr. Baumgartner. Yes, sir; I think that is correct. I am not too 
sure that can ever be measured specifically, because, as I say, we would 
prefer to have the car back on our railroad regardless of whether the 
per diem rate is $3.50 or $4, if we have a need for that car. 

Mr. Barton. Thank you, sir. 

Senator ScuorrreL. Thank you very much, Mr. Baumgartner. 

(The complete statement follows :) 


The intent of car service and per diem rules is (1) to facilitate the free move- 
ment of freight cars across the boundaries of corporate ownership; (2) to 
secure the prompt and orderly return to the owners by foreign lines of freight 
cars, either loaded or empty; and (3) to allocate to car users a fair share of 
the cost of car ownership. The code of car service and per diem rules of the 
Association of American Railroads became effective March 1, 1920, and has been 
periodically modified since that date. The car service division of the Associa- 
tion of American Railroads has been given by the member lines plenary power 
in the distribution of freight cars and observance of the car service and per 
diem rules, and under per diem rule 19 it may exempt any kind of car from 
the observance of certain of the car service rules when it is deemed necessary. 
As the agent of the subscribing member railroads, the car service division is 
subject to all orders and directions pertaining to car service in accordance with 
the provisions as to car service of the act to regulate commerce. - 

When an adequate supply of freight cars is available to protect demands, the 
distribution of freight cars is regulated between railroads by the observance 
of the car service rules, together with any spot orders that the car service divi- 
sion may issue under its plenary powers. Considerable latitude has been pro- 
vided in the car service rules with respect to the use to which a nonowning line 
may make of empty cars which come into its possession. 

During periods of heavy loadings and car shortages, the code of car service 
and per diem rules does not fulfill the basic purpose of effecting prompt and 
orderly return of cars to their owners. At such times the ability of a railroad 
to protect its loadings may be determined less by the number of cars of each kind 
which it owns in relation to its needs than by the number of cars which it loads 
in relation to those which it unloads. Some lines always have more boxcars 
on line than they own because they unload so much more of this equipment than 
they load. Such lines do not experience boxcar shortages and do not feel the 
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need to acquire new cars because the per diem rates they pay for the use of other 
lines’ cars makes it cheaper to rent such cars than acquire new cars. It follows 
from this observation that a railroad which is predominantly an originating line 
(one whose loadings of interline traffic exceeds its unloadings of such traffic) 
cannot insulate its shippers from car shortages through its own ownership 
unless its cars are returned currently. Thus the Santa Fe, predominantly an 
originating line during the winter wheat and milo grain harvest seasons in 
June, July, September, October, and November, has had very serious boxcar 
shortages in the past. The result has been diversion of traffic to the motor 
carriers, and it is our belief that one of the principal reasons why the motor 
carriers are so active today in the transportation of grains is the shortage of 
boxcars which led our shippers to seek an alternate means of transportation. 
This has happened despite the fact that the Santa Fe has owned, and presently 
owns, sufficient boxcars to take care of the needs of its patrons. The Santa Fe 
believes that an inadequate supply of freight cars is one of the most serious 
problems confronting the railroad industry presently and in the future, and 
unless there is a substantial increase in the national ownership and maintenance 
of cars in good condition it will not be possible for the industry to handle the 
traffic that is offered to it for transportation. 

In the postwar years from January 1, 1946, to June 1, 1959, the Santa Fe 
installed 12,810 new boxcars and made general repairs to 8,248 boxcars. Thus 
the present Santa Fe ownership of 35,143 plain boxcars and 4,605 specially 
equipped boxcars, a total of 39,748, includes 21,058 which have been purchased 
new or given general repairs in the postwar period. In addition to the acquire- 
ment and maintenance of boxcars, the Santa Fe now owns 3,802 covered-hopper 
cars, an increase of 3,417 since January 1, 1948, which replace boxcars in the 
transportation of many commodities loaded in bulk. 

The following shows Santa Fe ownership and capacity of its fleet of box 
and covered-hopper cars as of January 1, 1948, 1951, 1954, 1957, and 1959: 








Aggregate Aggregate | Total box | Aggregate 





Date Box canacity Covered capacity and capacity 
(1,000 hoppers (1,000 covered (1,000 

pounds) pounds) hoppers pounds) 
Jan. 34,408 | 3 228. 394 385 53, 900 34, 793 3 282, 294 
Jan. 35, 764 | 3.414. 548 1, 210 169, 400 36, 974 3. 683, 948 
Jan. 37, 651 3 643 562 1, 458 204, 120 39, 109 3, 847, 682 
Jan. 38, 667 | 3.748, 062 2, 658 372, 120 41. 325 4, 129, 182 
Jan, 39, 833 | 3,875, 182 3, 603 504, 420 43, 436 4, 379, 602 





The above tabulation reflects an increase of 24.8 percent in car ownership and 
33.4 percent in capacity on January 1, 1959, as compared to January 1, 1948. 

The Santa Fe also has an adequate, or more than adequate, ownership of all 
other kinds of freight cars to protect shipments routed via its line. The follow- 
ing shows ownership of open-top cars on January 1, 1948, 1951, 1954, 1957, and 
1959 : 


Total aggre- 








Date Number of | gate capacity 
ears (1,000 
pounds) 
NEESER Tis Bale ge eer ge et Sone Pe oP Ee, Fe ay See 16, 388 1, 747, 060 
UI eR 28 2S ES ed le oe ae ek oes ee 16, 729 1, 886, 470 
geen ACRE A Ros inane nkawieueLee 17, 375 2, 046, 340 
eee eee tfeattdcatmiWeecnwhe ila its orion traranesnienar sae maiee 18, 601 2, 303, 890 
Ne stalk iicsetda hen Pikes Kida nies 06 dna bciehsekoers ouabidekeve’ 20, 159 2, 576, 027 


The Santa Fe has maintained its freight-car ownership in a good, serviceable 
condition and has not allowed bad-order cars to increase. As of May 1, 1959, 
the following will show the percentage to ownership of all bad-order cars on 
line—this includes system and foreign cars, and heavy and light bad orders: 


Percent Percent 
II ihe ek re ei ere | ORO: Newser a cccclne eked 4.9 
NOE giles ddedcimiiina Si DVRs octal sec aed 2.6 
Covered: hopperBu....5020+2- one BOON an Soe als ee le aS 8.8 
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Throughout 1958 and 1959 the Santa Fe has continued its normal program of 
car acquisition and maintenance. Since the beginning of 1958, 2,788 new cars 
have been added, and at the present time there are 1,876 new cars on order, 
which includes 1,500 boxcars. The policy of the Santa Fe will be to do all that 
it can to take care of the shipper requirements. 

One of the principal causes of the inadequacy of the freight-car fleet in the 
United States is the fact that the per diem rate has been so low that it has not 
provided the railroads with a sufficient incentive to acquire new freight cars. 
The low rate of per diem has, on the contrary, tended to make it more eco- 
nomical to use cars than to own them. The railroad industry has been plagued 
with intermittent car shortages for 40 years or more. For several years the 
Santa Fe and many other railroads, as well as the Interstate Commerce Com- 
mission, have supported the principle that a per diem rate that would be sufii- 
ciently high to provide an incentive to the railroads to acquire additional cars 
would go far to cure the chronic car shortages that have existed throughout the 
years. The Santa Fe desires to go on record as being in favor of 8. 1789 and 
S. 1811, with preference being in the order named. The Santa Fe also supports 
in principle a penalty per diem rate as expressed in 8. 1812. It is the opinion 
of the Santa Fe that the only manner in which higher per diem rates will come 
into being is through the enactment of legislation such as proposed in 8S. 1789 
or 8S. 1811 and S. 1812. 

I might say this in generalizing on the reasons why I believe these three bills 
will greatly aid in the solution of the car-supply problem: S. 1789 and 8. 1811 
would be directed toward the establishment of what may be called a normal per 
diem rate on a level which will provide a business incentive to acquire freight 
ears and maintain the car fleet at an adequate level. However, such a program 
can have only a long-range effect, and, even if it is effective in the long range, 
there will be times, just as there have been in the past, when shortages of cars 
and inefficient use of cars require attention. The authority conferred by S. 1812 
could be used by the Commission to add additional economic incentive to the 
maintenance of an adequate car supply and to the efficient use of the available 
ear supply. For example, it has repeatedly happened in the past that severe 
shortages of particular types of cars have existed in various sections of the coun- 
try—boxcars for loading grain and dressed lumber in the Pacific Northwest, 
covered hoppers for loading dry chemicals in the Southwest, or high-grade box- 
ears for loading bulk grain in the Midwest—and these shortages have not existed 
because the carriers originating those commodities were deficient in their owner- 
ship of suitable cars, but because the cars with which they had equipped them- 
selves were scattered across the country in the use of other railroads. 

8S. 1812 would authorize the Commission to place a surcharge on such cars in 
the hands of any user, not only to encourage the prompt return of such cars to 
their owners to relieve the local shortages, but also to encourage such users to 
acquire cars of the type in question if their own traffic needs required them. 
Also, the Commission has found in some of its car service investigations that 
certain carriers have been particularly lax in their handling of foreign line 
equipment, and the imposition of a surcharge upon such carriers would certaintly 
encourage the efficient handling and prompt return of freight cars, thereby alle- 
viating the shortage of cars occasioned by inefficient handling. Finally, it might 
well be that S. 1812 would be a valuable instrument in the hands of the Com- 
mission to deal with the car supply problem on a territorial or national basis. 
If the Commission, for example, should find that in any of the principal sections 
of the country, or in the country as a whole, a serious shortage or threatened 
shortage of freight cars existed, it might find it in the public interest to fix a sur- 
charge applicable to all of such cars found to be in inadequate supply, such 
surcharge to be applicable against all users. The inevitable business pressure of 
such a general surcharge as to a type or class of equipment would be to bring 
more units of such equipment into existence. 


Senator Scuorprey. Mr. Carl Newton, attorney for the New Haven 
and Boston & Maine. We will be gladto hear from you. 
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STATEMENT OF CARL E. NEWTON, SPECIAL COUNSEL TO BOSTON & 
MAINE AND NEW HAVEN ROADS 


Mr. Newron. Thank you, sir. Mr. Chairman, I unfortunately did 
not have time to have printed copies of my statement. I have some 
notes. 

Senator Scuorrrret. That is quite all right. We understand how 
some of those things happen sometimes. We will be glad to hear 
from you. 

Mr. Newron. I should like first to give my background very briefly 
in transportation and then to answer some of the half-truths and 
arguments these three leading gentlemen have made here which the 
court has rejected. 

First, perhaps, I better summarize my statement in chief and then 
IT would like to comment on these statements. I am a lawyer, a mem- 
ber of the firm of Donovan, Leisure, Newton & Irvine, New York and 
Washington. The head of our firm was the late Gen. William J. 
Donovan, who was known to you gentlemen and was Chief of the 
Office of Strategic Services in World War II and subsequently U.S. 
Ambassador to Thailand. 

I myself have spent a considerable number of years in public office 
in various departments under both Republican and Democratic ad- 
ministrations. I first met General Donovan in fact when I was Assist- 
ant U.S. Attorney in the Southern District of New York and he was 
Assistant to the Attorney General and in charge of antitrust. Then, 
during World War II, I was appointed to sub- ‘Cabinet level by Secre- 
tary Ickes as his first Deputy Administrator of Coal Mines. 

During World War IT also, or perhaps in the field of transporta- 
tion, I should say that I have been very active in the field of rail 
transportation for more than 20 years and represented a number of 
carriers before the Commission and in Federal courts in various 
transportation problems. 

During World War IT, I was a civilian consultant in transportation 
to the Office of Strategic Services and worked in cooperation with the 
Office of Defense Transportation. 

I have given intensive study to the matter of freight car rental con- 
tinuously since 1950, when I was first retained by the New York, Sus- 
quehanna & Western Railroad as counsel in connection with its per 
diem problem. 

Since 1953, I have represented the Boston & Maine and New Haven 
Railroads in the per diem litigation before the Commission and the 
Federal courts. Iam representing them now before the Commission 
in proceedings which have recently been reopened on remand from the 
Federal courts, all revolving around the per diem problem. 

In addition to my appearance here, of course, primarily as spokes- 
man for the two roads whom I represent, Boston & Maine and New 
Haven, I should also like to add a few words at the end, if I may, as 
a citizen, who has a vital interest in the preservation of our national 
system of rail transportation and because I have an informed com- 
prehension of the grave dangers to that transportation system which 
an improper handling of the “freight car rental problem holds for this 
country. There is no » doubt whatever in my mind that the enactment 
of these bills will greatly endanger the preservation of a strong and 
well integrated national system ‘of rail transportation. 
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Now, all of these bills are apparently drawn for the specific purpose 
of circumventing court decisions which have judicially blocked the 
Commission from imposing heavy financial burdens on the terminal 
roads in favor of increasing the profits of the large traffic-originating 
roads at their expense. ‘They are based on a fallacious assumption 
that a high per diem rate will somehow or other be the easy solution 
to providing a larger national car supply. 

Now, 8S. 1812 is plainly drawn to overrule the decision of the Fed- 
eral district court of the District of Columbia in 1947 in Palmer v. 
United States, 75 Federal Supplement at 63, and in that case, the court 
held unlawful a penalty rate which the Commission had prescribed 
on the ground, among other things, that a high per diem rate would 
have no relation to accomplishing the regulatory objective of im- 
proving the national car supply. 

Now, Mr. McGinnis mentioned in his statement that decision, but 
I do not believe he gave you gentlemen copies here of that part of the 
decision which analyzes that particular fallacy that these gentlemen 
have propagandized, these big traflic-originating roads have propa- 
gandized for years. 

I should like to just quote very briefly from this and of course 
you have lawyers on your committee, sir, who can readily look it up 
from the citation I have given you, but let me just quote very briefly 
one or two passages from that court decision. 

Back in 1947, which S. 1812 is definitely tailored to circumvent and 
overrule, this is what the court said, and 1 am reading from page 70: 

Although the shortage of cars in postharvest time in the West is a very old 
problem, and although the per diem charge has been successively increased over 
the years, there is no finding of fact in this record, and no evidence, so far as we 
are advised, that the increases ever caused the slightest improvement in the situa- 
tion. 

That is over a period where, as Mr. McGinnis pointed out, the per 
diem rate had gone from 20 cents up to $1.75. Of course, it is now up 
to $2.75. 

Mr. Barton. Mr. Newton, right at that point, do you agree with 
the court that regardless of the level of per diem charges, there won’t 
be any improvement in car supply ? 

Mr. Newron. Yes, sir, and [ think I can demonstrate that to your 
satisfaction. 

Mr. Barton. If it was raised to $20 a day, you don’t think it would 
be profitable to have additional cars? 

Mr. Newton. Let me tell you what I will do, sir, and this is some- 
thing that is just false propaganda put out by the big traffic-origi- 
nating roads for years and they have never been able to establish or 
prove it with evidence in court. They have never been able to do this 
although they have sold many, many Members of Congress and the 
Commission on it because on its face it looks plausible. 

They say, as some of these gentlemen have said, that the terminal 
roads prefer to spend their money on other things than cars. Now the 
court in our own case in 1958 showed what a fallacy that is. You 
have to recognize, and it is in Mr. McGinnis’ printed statement, which 
unfortunately you gentlemen have not had a chance to read yet, but 
there are two types of railroads in this country : traffic originating and 
— terminating. This is vital to an understanding of this prob- 
em. 
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By and large the great volume of bulk traffic in this country origi- 
nates in the heartland of this country and it is consumed, in greater 
proportion, at the eet of the country; that is, the eastern and 
western seaboards, gulf coast, and Great Lakes, where the big indus- 
trialized centers of the country are and the heavy population of con- 
sumers are concentrated. 

Now those roads that serve those terminal areas can never acquire 
cars in any substantial amount, no matter how high the rate goes. 
Why? 

Mr. Barton. You mean they cannot or won’t ? 

Mr. Newton. They cannot because if they did, they would have to 
put them on a siding to rust out and here is why. Here is why. 
You have the problem of backhauling of empties. Now, as Mr. Mc- 
Ginnis said, three or four cars are terminated every day on his road 
and on the New Haven three cars are terminated that have originated 
elsewhere. They are terminated on those terminal roads every day 
to every one load, sir, every one load of traffic that is originated 
on those roads for shipment offline. Now, that is a vital fact. It has 
never been disputed and it is an absolute fact. 

If you have four cars terminating per day for every one you load 
to ship offline, if the Boston & Maine were to load that one load in its 
own car and shipped it offline, then four empties would have to be 
hauled back instead of three. You multiply that millions of times 
a year and you have burdened the traffic enormously. 

This was in evidence in our case before the Commission and not dis- 
puted. Mr. Norton of the Susquehanna testified to it and it was con- 
firmed by the president of one of the large traflic-originating roads 
that it was true. Now, as Mr. Norton said, suppose we bought a 
thousand bright, new, shiny cars and suppose we loaded our 300 loads 
into those new cars in order to get this high per diem and sent them 
off line, what would happen ? 

You would have to ship 400 foreign line cars back empty instead 
of the normal 100 that is shipped back empty. 

Mr. Barron. Mr. Newton, Mr. Outlaw’s statement here shows that 
B. & M. and New Haven both have a greater number of their cars 
on other people’s lines than either Santa Fe or the national average. 
How do you account for that ? 

Mr. Newton. I haven’t had a change to study those figures. I can 
give you a general answer to that, sir. Of course, you understand, 
without taking time to look at these figures 

Mr. Barton. I think we can accept Mr. Outlaw’s figures as accu- 
rate. Why is it New Haven and B. & M. have no use for additional 
cars if they.consistently have a larger percentage of their cars on other 
railroads than on their own line? 

Mr. Newton. You see, the problem is this, sir. 

Mr. Barton. I am very much interested in that answer. 

Mr. Newron. I will try to give you an explanation by giving you 
the facts, sir. Let us take a couple of sample stations, let us say, 
around the New Haven line. Now, under the rules, under the car 
service rules, it is absolutely mandatory on these terminal roads that 
they load offline foreign line cars in priority to their own. That is 
mamaatony in order to avoid the awful burden of wasteful backhauling 
of cars. 
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The court recognized this in its decision of April 28, 1958. Now, 
if the station agent at, let’s say, at Taunton—in Mr. Shannon’s state- 
ment, you will see that they have 75 people on the ball, principally 
involved in getting empty cars off line, getting foreign line cars off 
line, because they want to avoid the incurrence of every single extra 
per diem day’s rental that they now—let us suppose at Taunton that 
the stationmaster or the agent there phones in to the central bureau 
and says, “Look, I have 15 offline cars terminated at my agency here 
and I have 5 loadings today.” In that event, of course, those five 
loadings have to go in the offline cars because they have to shoot 
them back full if they can, that is the rule. 

That is what the court in the Palmer case said. As Mr. Baun- 
gartner said, if there is no penalty, then the Commission can directly 
impose a penalty. It can impose these things. It is policed by the 
Association of American Railroads, but now let us assume that on a 
given day, there happened to be 15 loadings or 10 loadings expected 
at Taunton, but there happened to be at Taunton that day only 5 off- 
line cars, although the overall 

Mr. Barron. That would not happen very often if you have three 
or four times as many foreign cars terminating on your lines. 

Mr. Newron. As an overall picture, that is true, but at the local 
level at any particular agency, you might have a situation, and occa- 
sionally you do, where you have more loadings at that particular point, 
at that particular terminal point, than you have available cars. In 
that event, it is perfectly proper under the car service rules to load 
your own cars and shoot them off, so the impression should not be 
given that these terminal railroads do not get some of their cars offline, 
but they get relatively few off their lines. 

Mr. Barton. These figures show more of them off than the Santa 
Fe and the national averages as well. I wonder how that comes about ? 

Mr. Newron. I have never seen these figures before. I certainly do 
not want to guess at the result. 

Mr. Barron. Do youagree they are probably accurate ? 

Mr. Newton. I beg pardon ? 

Mr. Barron. Would you want to agree that they are probably 
accurate ? 

Mr. Newton. I do not know where they came from. 





STATEMENT OF CARL E, NEWTON IN REPLY TO QUESTION OF FRANK Barton, Esq@., 
RE “STATISTICS SHOWING HoME Cars ON HOME RAILS” INTRODUCED BY SANTA FE 
COUNSEL 


At the hearing before the Committee on Interstate and Foreign Commerce on 
freight car shortage on Tuesday, June 9, 1959, Mr. Outlaw, general solicitor 
for the Santa Fe, introduced a statement showing home cars on home rails. 
These statistics show that the Boston & Maine and New Haven had a higher 
percentage of their own cars off their line than did the Santa Fe, or the railroads 
in the United States as a whole. 

Mr. Outlaw prefaced his introduction of these statistics by saying: “Now we 
have heard a great deal about the difficulties of these terminal lines that termi- 
nate more cars than they originate, and their inability to get cars off their lines,” 
and then introduced the table, apparently as constituting a refutation of the 
statements of Messrs. McGinnis, Shannon, and Newton and the quotations from 
the court opinions in the Palmer and Boston & Maine cases to the effect that 
the terminal carriers are unable to get their own cars off their own lines in any 
substantial numbers. 
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The most important factor which determines the number and percentage of 
home cars on home line for any railroad is the amount of its local traffic. This 
is so because the cars used for local traffic (i.e., traffic which originates and 
terminates on its home line) are always on the home line. Actually, the freight 
ear requirements for the Santa Fe for local traffic are about 20 times as much as 
they are for the New Haven. Therefore the principal thing that Mr. Outlaw’s 
figures show is that the Santa Fe has far less cars relative to the requirements of 
its local traffic than does the New Haven. 

The second big factor that affects percentage of home cars on home line is: 
As to home ears used in interline service, how much of the interline haul is 
on the home line as compared to the haul on foreign lines? The average length 
of the New Haven’s haul is 150 miles, compared with 553 miles for the Santa 
Fe; ie., the Santa Fe’s home line proportion of interline haul in 3.7 times 
as great as the New Haven’s. As a result, on the average interline haul, a 
New Haven car is off line a very substantially greater proportion of the time 
than a Santa Fe is off line in interline service. This factor also substantially 
affects the percentages shown in Mr. Outlaw’s figures. 

The figures introduced by Mr. Outlaw standing alone do not in any way tend 
to show what they were offered as showing, to wit: that any road by acquiring 
more freight cars can get more of its freight cars off line into interline traffic 
and thereby change its position from a per diem debtor to a per diem creditor. 
The ability of any railroad to get its cars off line in interline service depends on 
the ratio of interline traffic originated on its line to interline traffic terminated 
on its line. The higher the percentage of such traffic originated to such traffic 
terminated the greater the ability of the railroad to send its cars off line. The 
reasons for this are set forth in the statements of Messrs. McGinnis and 
Shannon. 

Mr. Outlaw’s figures do not disclose that for the year 1957 (the last year for 
which Santa Fe data is available to us), eliminating traffic which neither 
originated nor terminated on line, the percentage of interline freight traffic which 
the Santa Fe originated was 111 percent of the amount of interline traffic 
which it terminated; whereas on the New Haven the amount of interline 
traffic originated on its line was only 25 percent as great as the amount of inter- 
line traffic terminated on its line. 

In 1958 the Santa Fe operated an average of 13,110 miles of road as compared 
to the New Haven’s 1,762 miles of road. It covers the entire West from 
Chicago to Los Angeles and San Francisco and south to Galveston and other 
Texas points. By contrast the New Haven’s eastern terminus is Boston, and its 
western terminus is New York City, with a freight line to a terminus not far 
west of the Hudson River. 

Below is a comparison of the actual numbers of carloads of traffic handled by 
the New Haven and Santa Fe in 1957 (the last year for which Santa Fe data 
is available to us). Traffic neither originating nor terminating is eliminated. 


Number of carloads handled, year 1957 


New Haven | Percent 














Santa Fe Percent 
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A vitally significant factor influencing the number of cars owned by a rail- 
road is the requirements for handling traffic local to the line, i.e., both originating 
and terminating on home line. From the above data it will be seen that the 
Santa Fe handled about six times as many local carloads as did the New Haven 
(580,197 versus 101,356), and its average haul was 3.7 times that of the New 
Haven. Thus, its car requirements for local traffic were approximately 20 times 
those of the New Haven (6 times as many carloads hauled 3.7 times as far). 

Comparison of the interline carloads received and forwarded by the two rail- 
roads further illustrates the difference in car ownership requirements of the 
Santa Fe and the New Haven. In 1957 the New Haven received from connections 
and unloaded on its line 458,238 carloads and forwarded only 114,381 carloads. 
In other words, it received four times as many carloads as it forwarded. Because 
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of ear service rule 1, its opportunities to load its cars off line were restricted to 
those locations where properly routed foreign-line cars were not available. As 
a result, three-quarters of the loaded boxcars which the New Haven sent off line 
were foreign cars which had just been unloaded on its lines. In the case of the 
Santa Fe, it received from connections and unloaded on its lines 500,258 cars 
but forwarded to its connections 552,366 cars. Thus it of necessity has to own 
proportionately more cars for use in interline service than does the New Haven. 
And this is another major fact which Mr. Outlaw’s figures actually reflect, in 
contradistinction to what he submitted them as reflecting. 

Another aspect which is highly misleading as to the conclusions to be inferred 
from his figures is the emphasis on percentage of home cars off line rather 
than the number of cars off line. In the period covered by the Santa Fe’s 
statistics, the average number of New Haven box cars off line was 3,840 compared 
with 22,114 for the Santa Fe; that is, the Santa Fe had 5.8 times as many box- 
cars off line as did the New Haven. 

Because of car service rule 1, the New Haven is required to load foreign-line 
cars in priority to its own, and since it terminates 3 or 4 carloads of traffic for 
every carload of traffic it originates for off line shipment, the maximum of its 
cars that it could possible get off line was 3,840. The only reason it could get 
these cars off line is because at local shipping points foreign-line cars were not 
available. 

Another significant difference between the two railroads is the average length 
of haul of traffic on its own line. On the New Haven the average haul is 150 
miles; on the Santa Fe it is 553 miles; that is, the Santa Fe haul is 3.7 times 
as long as that of the New Haven. This is a factor which substantially influences 
the car ownership of each road. Because of this factor, if a Santa Fe boxcar is 
used in interline service for any haul between origin and destination of 1,106 
miles or less, the car will be on the home road 50 percent or more of the time. 
In the case of the New Haven, with its average haul of 150 miles, if a New Haven 
car is placed in interline service for any haul which from origin to destination 
is more than 300 miles, the car will be on the home road less than 50 percent 
of the time. 

Since the off line boxcar movements in New Haven cars are largely those to 
the more distant point for which an adequate supply of proper routing of foreign 
cars are not available at the loading point, the percentage of time that such 
cars are off line is very substantially greater than is the case of Santa Fe cars 
loaded on its home road for off line destinations. 

For the above reasons, the percentage figures introduced by the Santa Fe 
completely ignore several vital factors, and give a wholly false and misleading 
impression. 


Mr. Barton. Mr. Outlaw says they are from AAR reports, CS-61-A 
and CS-15-A. Assuming they are correct, what would be the expla- 
nation ¢ 

Mr. Newton. I think it is quite possible that inasmuch as Mr. 
Shannon pointed out that a quarter to a third of their own cars re- 
mained idle and empty on their own lines because they can’t load them 
for off-line shipment, I think it is possible that these cars that have 
gotten off line have remained off line by the big traflic-originating 
roads because the testimony in our hearings before the Commission is 
absolutely uncontradicted in testimony on both sides. 

It is the traflic-originating roads that must have the cars to supply 
shippers at the traffic loading platform when there are shipments to 
be made. The terminating railroad is vital to the traflic-originating 
road. If it weren’t for them, then the shipment would never originate 
originally at all but would go the whole way by truck. 

Mr. Barron. Mr. Newton, as long as we have the system whereby 
the railroad that is using the car pays only the bare cost of ownership, 
do you think that we will ever have suflicient freight cars in the 
country unless there is more incentive to own freight cars? 

Mr. Newton. My dear sir, here is the point. Are we going to put 
the incentive, as it is called, put the burden of owning freight cars 
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all on the terminal lines and bankrupt them and destroy them and 
force them to pull up their tracks as the Barre & Chelsea was forced 
to pull up tracks because of per diem? It isall in the record. 

Are we going to do that and force them into bankruptcy and make 
them carry the load? I think Mr. Symes had a very good suggestion, 
to have a pool here. But you are never going to solve this freight-car 
shortage problem, sir, by the approach of penalizing the captive 
market, which the terminal lines are. They are the captive market 
of the big traflic-originating roads and they are a captive market. 

They have no option but to take those cars, terminate them, and 
pay a rental every day they have them, and it is to their advantage to 
get them back just as quickly as possible. In fact, these same implica- 
tions were made in the hearing before Examiner "Hosmer and toward 
the end of the hearings the implication was made that the terminal 
lines were appropirating or confiscating cars. 

Examiner Hosmer rapped him on the knuckles, saying, and I 
quote—this is from page 974 of the record—he said that— 
there is nothing here to support the inference that any of these roads that are 
not observing car service rules to the limit 

Mr. Barron. You think the car service rules are obeyed in every 
case ? 

Mr. Newton. I do not think every rule is ever obeyed in every case 
100 percent: I think it is quite clear from Mr. Shannon’s statement, 
he mentions that three or four New Haven cars did get. off line and 
there was some question whether it was in compliance with rule 1, 
and he was promptly called to account by the AAR, and warned. 

Mr. Barron. You would say no eastern road has ever “appropri- 
ated,” to use that word, a western railroad car? 

Mr. Newron. T hey would be economically crazy, because the pres- 
ent level of the economic rate, $2.75, our calculations show that at the 
rate of $2.40, which was the last year before the present litigation, that 
$2.40 rate probably transferred between $35 and $40 million profits 
over and above the actual cost of car ownership of the out of pocket 
of the terminal roads and originating roads. That is last year we 
made the calculation, because those were in evidence. The court set 
aside the Commission’s rubberstamp of the rates that had been fixed 
in their own interest by these large car-owning roads. 

You must remember, and here is something that I have not gotten 
to yet, because I have not got into my statement, that the regulatory 
criteria that these bills would set up, we feel, on a basis of past his- 
tory, will be utilized. ‘ 

Mr. Barton. Will be what ? 

Mr. Newton. Utilized or sought to be utilized to rubberstamp and 
O.K. a private combination of price-fixing roads, as it has been in 
the past. 

Mr. Barron. You mean the ICC would not give careful judicial 
consideration to these matters ? 

Mr. Newron. Well, I am a practicer before the ICC, sir, and I do 
not want to criticize them, but in answer to your question, I will refer 
to this statement of facts, in our brief, which I have given you. I 
have copies up there; those facts have never been disputed. If you 
gentlemen will read those facts, to answer your question, I don’t think 
the ICC was aware of those facts at all, although they were in the 
record and I argued them orally before the ICC. 
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They have never been disputed; those facts will show how the rates 
have been fixed in the past, and they show this, sir, they show when 
the formula of per diem rental that is now in use was first concocted 
under the Bulwinkle Act agreement. 

On January 21, 1947, the AAR adopted a resolution that we were 
going to increase the per diem rate to $1.50, and one of their own 
members pointed out, “You have nothing to base that on.” They still 
went ahead and passed the resolution, and then about a month later, 
the statistics came out, and they fell short, I don’t know, 23, 24 cents 
of hitting the $1.50 mark, so they set the statistics back and said, 
“Recalculate them,” and so on. 

They came up a second time a few months later and came up a little 
higher, but still 13 or 14 cents of the predetermined $1.50 rate. They 
sent it back again, and did some more estimating and so forth, and 
finally in June they came up with calculations that hit the $1.50 right 
on the nose; this was June or July, 6 or 7 months after the committee 
had adopted and recommended the $1.50 rate. 

Even one of the members of the board of directors of the AAR pro- 
tested, as he said, at that time, and it is in this exhibit of statement 
of facts, his statement is quoted, this is what he said—TI will just take 
time to read it to you—this was a protest at the time, by the president 
of the Southern Pacific road, who was then Mr. Mercier. He said: 

I cannot say too strongly that the handling this subject has received is 
illogical * * * the proposal now is to increase the per diem rate and continue 
studies to see what the charge should be. I submit again as I did at the last 
board meeting, the proper and fair way is to make a study of all the facts includ- 
ing investment risks, letting the rate follow on the study conelusion rather 
than the other way about, as being illogically done * * *. 

That is not my language, that is one of the members of the AAR 
board at this time. It is not disputed right out of the AAR records. 
And then what happened? That became the basic formula, and 
every time thereafter, for every rate increase, they found other ways 
and means of doctoring the formula up and changing it, and it is all 
in the record, to support, to give more plausible or colorful support 
to an ever higher, every single time, to an ever higher rate. 

Finally, when they decided they wanted to get it up from 20 to 240, 
what did they do? They changed the depreciation base from the 
original cost to reproduction cost new of the entire fleet, and de- 
preciated on that basis. That added $4 billion—$4 billion to the 
depreciation. It added an annual depreciation extra charge of $130 
milliona year. Well, that is big money, big money. 

Why? The court obviously saw through that one and gave some 
very strong language against that sort of self-interested jockeying up, 
self-interested loading “of the rate in order to make a profit for the 
only roads that can effectively own cars and get them into circulation. 

Mr. Barron: Your clients are still inthe AAR? 

Mr. Newton. What is that? 

Mr. Barron. Your clients are still in the AAR? 

Mr. Newton. They are in there, but they have no voice, because 
the fixing of the rate, the Commission itself has held and has said, 
specifically, that they, the terminal carriers, do not have any voice. 

The court has said they have no voice, because, as Mr. McGinnis 
said, if you bought 10,000 new cars, he w rould have to keep most. of 
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them on the siding. There is in the record, sir, perhaps Mr. Shannon, 
if he is here, has it—I have it somewhere in my bag,.if you are in- 
terested—the testimony that was given by the transportation officer 
of the New Haven, of what happened back in the twenties: when 
they did buy a lot of new cars, when they were importuned by the 
same arguments you gentlemen have heard today to buy a lot of cars, 
so they bought a lot of car s, and I guess they did not observe the car 
service rule. They were given some dispensation and they got these 
cars off line. And what happened? 

There was,an enormous return of empties to the New Haven line, 
moving in the general direction of the volume of loaded traffic, and 
the corresponding substantial return and cross-haul of empties in the 
opposite direction, and the situation was so bad and such a waste that 
the AAR took a hand in the thing and affirmatively recommended to 
the New Haven that it cut down its number of boxcars. 

They said they ought to only own 6,000 boxcars, or six thousand, 
fifty, something like that, because otherwise it would be burdening 
commerce with an unconscionable load of extrava igance and waste that 
was to no profit at all. 

Now we have to a stand these basic facts, that a terminal road is 
required to take every car that is given it, and is required under the 
rules to load that car, fore by the economics of transportation, too, to 
load those off-line cars in priority, and since it always has, generally 
speaking, maybe individual local spots where it does not, but overall 
the terminal line has more foreign cars made empty on its line by un- 
loading at terminal destination, and if it has loads to ship off, it must 
load those off-line cars first. 

Now let me take an illustration of a shortage of boxcars in the grain 
season, because that is the shortage that occasionally occurs, or is 
one of the major shortages. 

Supposing the New Haven had 10,000 boxcars on its line, but still 
was in its characteristic situation, as it would be, of terminating 3 to 1, 
three off-line cars to one load that goes out. It could not get its 
10,000 cars off line under car service rules, which are approved by the 
Commission, filed with the Commission, and approved. And I can 
give you the citation; they could not do it. 

Mr. Barron. Don’t you think the Commission would issue a car 
service order that would allow those 10,000 to be moved where they 
were needed ? 

Mr. Newton. DoI think so? 

Mr. Barton. Yes, sir. 

Mr. Newron, No, sir; I don’t, and I will tell you why, because the 
Commission’s thinking has been over the years, they have been propa- 
gandized, and they have bought the propaganda that the easy quick 
solution to the complex pr oblems of car shor tages is a higher per diem 

rate. And all that will do is to put an added penalty on the captive 
market for the cars that belong to these big traffic-originating roads 
that are favored by geography in originating more traffic than they 
terminate and it isareal threat. It isa real threat, and if it is carried 
to its logical conclusion it will destroy the entire national transporta- 
tion system. 

Senator Sc HOEPPEL. You are going on the theory you have an un- 


reasonable Commission up here. I do not think the railroads share 
that view. 
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Mr. Newron. I do not say that, sir; I do not ever say that because 
a man disagrees with my point of view that is unreasonable. 

Senator Scuorrren. The point I am getting at, you indicate to me 
vou don’t have much confidence in the Commission ? 

Mr. Newton. No, sir; I don’t indicate that. We are back before the 
Commission now, and the Commission has made a-ruling. What hap- 
pened was this: The Commission, after these car-owning roads had 
tixed this rate at ever-increasing levels, some of the roads refused to 
pay that rate. They paid a lesser rate. Why? Because the Con- 
gress back in 1948 enacted the Bulwinkle Act agreement and the act 
said right in paragraph 6 of it, that this type of collective rate price 
fixing would be exempt from the antitrust laws only on certain condi- 
tions, and one of those conditions was that any price-fixing agreement 
had to be approved by the Commission, and the Commission was for- 
bidden to approve any such agreement unless it expressly reserved 
the right of independent action. 

Of course this agreement under which these prices had been fixed 
save lip service to that requirement. 

Now that reservation of right has become a dead letter by Commis- 
~ion and court decision, 2 to 1. 

Senator Scnorrren. Mr. Newton, here it is 5 minutes after 1 o’clock 
how. 

Mr. Newron. Yes, sir. 

Senator ScrroepreL. You have no prepared statement ? 

Mr. Newton. Yes, sir; I have. 

Senator Scuorrret. Other than the one you have—oh, you have a 
prepared statement there. 

Mr. Newron. I have, but unfortunately I don’t have a lot of copies. 
I gave the young lady one. 

Senator Scrrorpret. That is the one you gave to the young lady. I 
suggest you summarize it as briefly as possible, because the floor situ- 
‘tion in the Senate is such I am going to have to leave here in a few 
minutes now. 

Mr. Newron. May I make a few replies to what some of these gen- 
tleman have made, and I hope that my statement will go into the 
record. 

Senator Scnorrre.. The statement that you offered to the stenog- 
rapher isa part of the record. 

Mr. Newton. Now the district court, the very fine district court, 
Wyzanski, Woodbury, and McCarthy in Massachusetts held, and I 
will quote, they said “that the situation”—referring to the situation 
of where the terminal carriers do not own a substantial supply of cars, 
more than, of course, to cover their own local traffic—“does not exist 
hecause of default by the short lines.” 

But I will refer you gentlemen to the quotation there in Shannon’s 
statement. It is important to understand that this is a captive mar- 
ket, and that however high you increase the per diem rate 
to give added elements of profit, gentlemen, no road, even a traf- 
fic-originating road, is going to buy a lot of cars and let them sit 
around on a siding for 1114 months out of the vear if they can only 
he used in 2 weeks of harvest season. 

As Mr. Shannon points out, mechanization of farms now means 
that the harvesting all comes within a week or two. 
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Senator Scuorrre.. If you have the idea that it is 2 weeks, yow 
banish that thought 

Mr. Newton. Let’s not say 2 weeks, 4 weeks; it used to be a lot 
longer than that when we did not have all this mechanization. 

It just does not make economic sense no matter how high the rate is. 

Now another thing about this per diem rate that you gentlemen 
must get clear, that however high the rate is there is no earmarking: 
of any of that money that the “traflic- originating roads get on that 
balance, no earmarking for new cars at all. 

That all goes right ‘into the pot of general funds, general revenues, 
general income, and is available for use for general purpose, not ear- 
marked for any new cars at all. 

Another facet of this thing is that this uniformity of rate means, 
and I have great sympathy with a road like the Santa Fe or Penn- 
sylvania that really goes in for buying new cars, but look at some 
other railroads. The Illinois Central has old jalopies 40 years old 

still in service; patch them up and they make an unconscionable profit 
at the expense of these roads that buy new cars and perhaps do not 
get an adequate return on them. 

It is not fair, but what happened ? 

When we, the Boston & Maine—incidentally, we are already settling 
with a number of roads on a graduated scale, and the testimony in 
the cases, that there is practically no additional accounting expenses, 
and that is before electric accounting machines came into use. “There 
is no added expense,” is the simple way it was characterized. But 
what happened ? 

Mr. Lyrla of the Illinois Central got up, “This would entail a vast 
and complicated accounting system,” and the Commission assumed 
that, and therefore rejected any consideration of the graduated scale. 

Now we hope that because the Commission rubberstamped and 
upproved this price fixing by this collective group and threw out the 
window this protection of the Bulwinkle Act, and the court, 2 to 1, 
upheld the Commission on that, so there is no guarantee. And as 
“dead letter” as the law stands today, nevertheless, the court saw this 
rate was grossly overrated and the Commission had not made appro- 
priate findings, given proper consideration, so it reversed the Com- 
mission’s order and sent it back to the Commission. 

We attempted to appeal the decision of the court on the nullification 
of our Bulwinkle Act jurisdiction up to the Supreme Court. 

They refused the appeal and said it is all an interim matter and the 
Commission says they will make a further investigation. We hope 
that the Commission will make a constructive one. 

I, for one, have confidence that they will. I think that really—they 
said in their own decision, they said, “Well, as of the moment, we do 
not have adequate data to ‘make a proper finding, but we do not want 
to hold the decision of this case up to get further data on cost of freight 
carrepairs.” They were ina hurry and said so. 

The court said, “Look, if you need adequate data, take the time to. 
do it.” In effect, that is what the court said. We believe and we- 
hope that the Commission now will do precisely that and give con- 
structive decision. 

But, may I just get on with just a few more points that I would like. 
to answer these gentlemen ? 
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The point is, these big traffic-originating roads that Mr. Outlaw and 
Mr. Martin speak for—they are all traffic originators. Of course, 
they are in the position of owning the cars. They can use the cars. 
They can get them off line and we are the captive users of them; so, 
of course, it is money in their pockets if they hike the per diem rate 
up to $12 or $15 or $25. Whatever they can get away with is money 
out of the pockets of the terminal roads. 

Senator Scuorrrri. There hasn’t been any testimony before this 
committee of any $25. 

Mr. Newton. I was just pulling that figure out of the air. 

Senator Scuorpret. It isa little unreasonable. 

Mr. Newton. $3.50, or whatever it is. You must realize that every 
10 cents of per diem on the 1957 figures means almost $3 million per 
year. Every 10 cents of the per diem rate means almost $3 million 
per year; and it is fantastic how it multiplies because of the number 
of car-days. I believe there is mention of that in Mr. Shannon’s testi- 
mony, so [ won’t touch on that again. 

Now, these very roads that want a higher per diem rate—the roads 
that Mr. Martin is speaking for—were the ones that opposed the 
Boston & Maine’s proposal in litigation and opposed strenuously a 
sliding scale that would give them a better break and the roads with 
the old jalopies would get a lower rate; but these roads, the roads that 
would benefit by that sliding scale, opposed it. Maybe they will change 
now and I hope that, from some of the indications at these further 
hearings, they will take a different position. We believe it is a con- 
structive position. We want every road to get a fair return on its 
property. We never contended for anything but that. We just do 
not want to be exploited and forced to the wall and forced into 
liquidation and insolvency as terminal carriers because we know— 
and I am sure that anyone who is thoughtful about the proposition 
will realize—that the originating roads couldn’t exist if it weren’t 
for the terminal roads to give them backhaul. 

Mr. Lyrla, of the Illinois Central, testified to that and I have it 
in a brief. If you gentlemen would want it, I would be glad to give 
it to you. 

Now, I think I have covered the fact of confiscation of cars. We 
would be foolish to confiscate cars. It is a lot cheaper to own our 
own cars for local traffic than to pay high per diem rate of $2.75. 
Mr. Shannon points out that it would be economic suicide to do 
that and it is much cheaper to own our own cars for traffic that origi- 
nates on our lines and terminates on our lines. 

We have, as I say, a solution—a substantial part lies idle, (1) 
because of the economics of transportation that prevents wastefulness 
of cross-loading empties. Now, the court in the Palmer case pointed 
out that if the car service rules aren’t adequate and aren’t honored 
and aren’t observed, then the Commission has ample powers to pre- 
scribe penalties for the nonobservers. 

Here is another thing, gentelmen, that I think is very important 
and why we are so concerned. We believe it is a matter of life and 
death to the terminating carriers that these bills not be passed. Here 
is what we feel. You gentlemen visualize these statutes as being 
precisely what they state, but that is not what the courts construe 
them tole. 
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The Commission has never exercised its car-rental penalty au- 
thority under section 1(14) (a) of the Interstate Commerce Act, with 
one exception when, in 1947, they put in a penalty per diem rate, 
which the court knocked out. I do not want to repeat the whole 
history, as it is in the photostat of these decisions, but apart from 
that one abortive occasion, the Commission itself has never exercised 
its 1(14) (a) power to prescribe a rate. What has it done? 

It has left the prescription of the rate to the large car-owning roads 
and, of course, they have the power to fix the rate because the vote 
is loaded—one vote for each year—so the road that owns 100,000 cars— 
New Haven has 8,000 cars and 8,000 votes—has the power. So, it 
is a small handful of roads that have the power to fix the rates. 1 
believe the citation is in my statement. 

Then what happened? They fixed the rates and then came before 
the Commission and said, “Please find that these rates are reasonable 
and don’t exceed the maximum limits of reasonableness; and please 
also find, in effect, they require uniform observance by all roads, the 
assenters as well as the nonassenters,” which is what the Commission 
did and the court upheld them. 

The Bulwinkle Act prevented action. The Department of Justice 
objected strenuously to the Commission’s approval, and made what 
has proved to be a very prophetic statement. This is in 277 ICC. 
The Commission overruled these objections of the Department of 
Justice pointing to the fact that article XII of the agreement says 
in part, “accords to each subscriber the free and unrestrained right 
to take independent action” as required by paragraph (6) of the 
Bulwinkle Act. 

When the Susquehanna road in 1951 exercised its right of inde- 
pendent action and refused to pay the latest increase in the per dien 
charge, a number of the large car-owning roads applied coercive 
measures to the Susquehanna—which didn’t work, fortunately. A 
number of other roads withheld divisions—in one case 100 times as 
much as the amount of per diem claimed, routed traffic against it, 
and did a lot of other violative things which the Commission subse- 
quently verbally slapped their wrists for. 

In all events, after all that coercion, we went before the Com- 
mission again and said, “Mr. Commission, please review your approval 
of this agreement” and the Department of Justice again came with 
us and intervened on our side and said, “Yes.” The Commission 
said, “But article 12 still says that you have free and independent 
right to take action.” 

Now what happened? The Commission in this current proceeding 

in 1955, that we took up before, said that, nevertheless, sinee those 
rates are reasonable and we could have prescribed them under our 
regulatory criteria, therefore we say that any less rate would not be 
reasonable and lawful. The court upheld them and required us to 
pay the rates. We, as captive users, must pay the landlords and we 
have to do it. The Bulwinkle protection is out of the window and 
2 to 1 the court held that; so that is the law. 
_ Therefore, the law isn’t what the Senate and the House thought 
it was enacting when it put those qualifications on the antitrust, 
because when the Commission knocks that out of the window and the 
court by 2 to 1 upholds it, then that is the law. 
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Mr. Barron. Mr. Chairman, I think the record ought to show that 
the railroads of the United States were unanimously in favor of 
passing the Bulwinkle bill. 

Mr. Newron. I think the AAR was, but there were a great many 
railroads, sir, that did not take any position at all. You mean, in 
passing the Bulwinkle legislation, they put the qualifications in there 
that the Commission and court have now knocked out? The Bul- 
winkle Act said specifically a nonassenter was not bound by privately 
fixed prices. ‘That isn’t the law as it stands now; they are, and the 
District court says so. 

Senator Scnorrret. I am going to make this suggestion. You 
incorporate into a statement what - you want to answer, as you indi- 
cated a while ago. It is close to 1:30 and I am going to recess these 
proceedings. I don’t want to shut you off, but I ‘must leave. 

Mr. Newton. Well, if my statement will be read, what I really have 

to say, Your Honor, ‘this is my statement and this is a document of 
facts that has never been disputed by anyone. It comes right out of 
the documentation of our adversaries. 

Senator Scuorpret. That is what you desire in the record ? 

Mr. Newton. I would like that in the record plus the typewritten 
statement which I have not had a chance to go into. 

Senator Scuorpret, They will be included in the record. 

Mr. Newton. In conclusion, I would like to say, sir, I think this is 
the wrong approach and an unrealistic approach. I think the court 
in the Palmer case analyzed it perfectly and showed how unrealistic 
the approach was, that it is not going to accomplish the regulatory 
objective that is desirable and that it was intended to accomplish. It 
isn’t the way to do it and all it will succeed in doing, as the court said 
in the Palmer case, is to transfer enormous sums of money from the 
terminal railroads to the great traflic-originating railroads and that is 
bound in the long run to dest roy the effectiveness and strength of our 
national system of rail tr ansportation. 

Senator Schoeppel, might I make one further small point ? 

Senator Scuorrret. Make it brief and I will listen. 

Mr. Newron. I will make it very brief. One of these gentlemen 
here mentioned the fact that a truck is rented for $8 a day. Now, 
the life of a truck is 4 years, I’m told, by people who know. The 
Commission regards the average life of a freight car as 30 years be- 
cause they require amortization over a 30-year period. Now, obvi- 
ously, when a truck has 4 years life, you have to amortize it at a very 
much faster rate than a freight car. 

Senator Scuorrret. Thank you, Mr. Newton. Your statement will 
be inserted in the record. 

(The complete statement of Mr. Carl E. Newton follows :) 

I am a lawyer, a member of the firm of Donovan, Leisure, Newton & Irvine, 
New York and Washington. The head of our firm was Gen. William J. Dono- 
van, colonel of the 69th Regiment in World War I, Chief of the Office of Strategic 


Services in World War II, and subsequently U.S. Ambassador to Thailand, who 
died in February of this year. 

I have served in public office under both Democratic and Republican adminis- 
trations. I first met General Donovan in the Department of Justice back in the 
twenties when he was the assistant to the Attorney General in charge of anti- 
trust and I was an assistant U.S. attorney in the southern district of New York. 

Thereafter, in 1928, I served as a deputy assistant attorney general of the 
State of New York by appointment of Gov. Alfred E. Smith, and also as special 
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assistant counsel to two of his gubernatorial commissioners. During World War 
II, I served by appointment of Secretary Ickes as his first Deputy Administrator 
of Coal Mines. 

I have been active in the field of rail transportation for more than 20 years 
and have represented various carriers in transportation matters before the Inter- 
state Commerce Commission and the Federal courts. During World War II, in 
addition to administering the coal mines, I was a civilian consultant in transpor- 
tation to the Office of Strategic Services, and worked in cooperation with the 
Office of Defense Transportation. 

I have given intensive study to the freight-car rental problem continually 
since 1950 when I was first retained by the New York, Susquehanna & Western 
Railroad as counsel in connection with its per diem problem. I have represented 
the Boston & Maine and New Haven Railroads from 1953 to date in the per diem 
litigation before the Commission and the Federal courts. I am representing 
them now before the Commission in proceedings which have recently been re- 
opened on remand from the Federal courts which set aside the Commission order 
of October 17, 1955 in the per diem case. 

I am here to testify in opposition to S. 1789, S. 1811, and S. 1812 primarily as 
a spokesman for the two largest roads serving the New England States, but I 
should also like to add a few words as a citizen with a vital interest in the 
preservation of a strong and well-integrated national system of rail transporta- 
tion which is essential to our country’s national defense, and because I have an 
informed comprehension of the grave dangers to that transportation system which 
an improper handling of the freight-car rental problem holds for this country. 

There is no doubt whatever in my mind that the enactment of these bills will 
gravely endanger the preservation of a strong and well-integrated national 
system of rail transportation. 

These bills are apparently drawn for the specific purpose of circumventing 
eourt decisions which have judicially blocked the Commission from imposing 
heavy financial burdens on the terminal roads in favor of increasing the profits 
of the lage traffic-originating roads at their expense, on the fallacious assump- 
tion that a high per diem rate will somehow oy other be the easy solution to pro- 
viding a larger national car supply. 

S. 1812 is plainly drawn to overrule the decision of the Federal District Court 
of the District of Columbia in 1947 in Palmer v. United States (75 F. Supp. 63) 
which held unlawful a penalty rate on the ground, among others, that a high per 
diem rate would have no relation to accomplishing the regulatory objective of 
improving the national car supply. 

In the Palmer case the court said: 

“Our attention has not been called to any instance in which a legislature has 
required one section of the public to pay another section prices avowedly in 
excess of fair recompense to the producer or seller Solely to achieve an economic 
result *.*. *. 

“The Commission apparently has now stepped in to control the handling of 
empty cars, instead of merely increasing the rentals to be paid one railroad by 
another, and trusting that from that step there would be some corollary effect 
in the public interest” (p. 74). 

Mr. McGinnis has discussed the Palmer case decision and has introduced the 
court’s analysis as an exhibit, so I shall not discuss S. 1812 further. 

S. 1789 and S. 1811 appear to be drawn for the specific purpose of circumventing 
the court decision in the current litigation which was handed down by a three- 
judge statutory Federal court in Massachusetts on April 28, 1958. That decision 
is reported in Boston & Maine Railroad et al. v. United States of America and 
Interstate Commerce Commission et al. (162 F. Supp. 289). 

First, I think it is important that you gentlemen understand that the Commis- 
sion itself has never exercised the regulatory powers which Congress has given 
it under section 1(14) (a) of the Interstate Commerce Act to fix a car-hire rental 
charge. The only exception was when in 1947, under pressure of the large 
traffic-originating roads, the Commission did presribe a penalty per diem rate 
and the court set it aside in the Palmer Case. 

In our case, what the Commission has done is in effect to delegate the exercise 
of its regulatory powers to a handful of large car-owning roads. Those roads 
have privately fixed the per diem rental charge under a Commission-approved 
agreement and since the wur have fixed it at ever higher levels. 

And of course these price-fixing roads, being large car owners, are the very 
roads that have a direct financial interest in fixing the per diem charge at the 
highest level they can possibly get away with. 
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Then the Commission has sat in review on the collective price-fixing activities 
of these roads; and on October 17, 1955, it approved the rentals which those 
roads had collectively and privately fixed in their own self-interest, and ruled 
that those prices were binding on all roads including those roads who did not 
assent to be bound by them. 

On review, the district court by a 2-to-1 decision held that the prices thus 
collectively and privately fixed by one segment of the industry are binding upon 
all railroads just so long as the Commission holds that they don’t exceed the 
maximum limits of what is reasonable; that is to say—reasonable under the 
criteria established by the Congress for regulatory action taken by the Com- 
mission itself under the regulatory powers granted to it by the Congress. 

That is why Mr. McGinnis correctly said that, as the law stands today, the 
Bulwinkle Act protection of nonassentors against exploitation by a price-fixing 
conspiracy is a dead letter. 

But the court nevertheless set aside the order on the ground that the Com- 
mission had not given adequate consideration to, or made adequate findings, with 
respect to the reasonableness of the collectively fixed prices which the Commission 
had approved, and used language very strongly showing that the court viewed 
those prices as being heavily overloaded in favor of the large traffic-originating 
roads, in several vital respects. 

We successfully showed the court on the basis of the evidence in the record, 
that these privately fixed prices (which the Commission approved) were over- 
loaded in a number of respects which produced many tens of millions of dollars 
of profits per year to the large traffic-originating roads out of the pockets of 
the terminal roads over and above a return of the actual costs of ownership plus 
a reasonable interest return on their investment in cars. 

Because the court had upheld the Commission in nullifying our Bulwinkle 
Act rights of independent action in regard to these privately fixed prices, and 
had held that the Commission had jurisdiction which we believe the Congress 
never intended to give the Commission, we tried to appeal the case to the Supreme 
Court. 

But the Supreme Court dismissed our appeal on the Commission’s representa- 
tion that it was prepared to make a further investigation of the matter. So 
the case is now back before the Commission for further proceedings. 

And now these bills would enable the Commission to include factors of profit 
and so-called incentive, which would presumably be used in the attempt to pull 
the rug out from under us on the court’s statements as to the unlawfulness of 
overloading the per diem rate with a lot of unjustified profit factors to the 
traffic-originating roads at the expense of the terminal roads. 

That is why we have the strongest of reasons to fear that the expansion 
of these administrative criteria of powers which the Congress vests in the Com- 
mission, which S. 1789 and S. 1811 would do, would be sought to be utilized 
as an administrative and legal protection for the ruinous exploitation of the 
terminal lines by the price-fixing roads—that these bills—by expanding the 
Commission’s powers to still further increase car rentals, will be sought to be 
utilized to increase the legal yardstick by which the Commission will be enabled 
to rubberstamp the self-interested price-fixing activities of the large traffic- 
originating roads at the expense of the terminal roads, which as Messrs. Me- 
Ginnis and Shannon have explained are the captive users of their cars. 

I should like to introduce as an exhibit an outline of the facts showing just 
how biased, self-interested and “raw” the rental price-fixing exploitation of 
the terminal roads by the large traffic-originating roads has been. 

These facts, with references to the full documentation to evidence in the 
record in the hearings before the Commission in our current litigation, are 
set forth at pages 9 to 29 of our brief before the Massachusetts Federal court. 
The large car-owning roads’ prayer that the Commission rubberstamp the end 
results of their collective price-fixing activities is set forth at pages 30 to 32. 

And the Commission’s order which gave the price-fixing roads precisely what 
they asked for—and rubberstamped the end results of their private price-fixing 
activities, as being reasonable within the criteria governing the Commission’s 
regulatory powers, is outlined and quoted at pages 32 to 33 of this exhibit. 
So this exhibit embraces pages 9 to 33 inclusive of that brief and I suggest 
that it will be very illuminating for you gentlemen to read it carefully. 

Please bear in mind that the facts outlined in this exhibit are shown by the 
records, documents, and admissions of the price-fixing roads themselves, and 
that these facts have never been disputed by anyone. 
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The procedure under which the traffic-originating railroads have fixed the 
car-rental prices are embodied in a private agreement which the Commission 
approved on February 28, 1950, as meeting the requirements of the Bulwinkle 
Act. 

The Commission’s decision approving that agreement is reported in 277 ICC 
427. As the Commission pointed out, these procedures had been in effect many 
years before the Bulwinkle Act was enacted. The Bulwinkle Act is section 
5a of the Interstate Commerce Act, 5b of title 49 of the United States Code. 
The Congress enacted it in 1948. 

We argued, in vain, that the Bulwinkle Act’s guarantee of the right of 
independent action to roads that did not assent to prices that were privately 
fixed under an ICC-approved agreement meant what it said: that such privately 
fixed prices were not binding on nonassenters. 

When in the Bulwinkle Act, Congress exempted from the antitrust laws joint 
rate-fixing activities by railroads we thought the congressional language of 
section 5a(6) was crystal clear. It says: 

“The Commission shall not approve under this section any agreement which 
establishes a procedure for the determination of any matter through joint 
consideration unless it finds that under the agreement there is accorded to each 
party the free and unrestrained right to take independent action either before 
or after any determination arrived at through such procedure.” 

The district court majority rejected this guarantee, and specifically held that 
this was the effect of the Commission’s order: “the practical impact of the 
order is to require the respondent carriers, and, indeed, as a practical matter 
all others, to pay the charges for car-use found to be reasonably compensatory 
at the risk of the imposition of sanctions for violating 1(11) of the Act * * *” 
(162 F. Supp. 292, footnote 4). 

We also argued, in vain, that to force us as nonassenters to pay the prices 
which had been privately fixed in their own self-interest by the car owners, 
would further a price-fixing combination that was not exempted from the 
antitrust laws. 

We based this argument on section 5a(9) of the act in which Congress ex- 
plicitly limited the exemption from antitrust law operation of Bulwinkle Act 
agreements and actions thereunder, “with respect to the carrying out of such 
agreement in conformity with its provisions.” And of course the agreement 
gave lip service to the right of independent action in its article XII. 

Now, the Antitrust Division of the Department of Justice has played a strange 
two-sided role in this litigation, under different administrations. 

When this price-fixing agreement was before the Commission for approval 
in 1949 the Department of Justice objected strenuously to the Commission’s 
approving it, and made what has proved to be a very prophetic statement. 
You will find this statement at 277 ICC on page 422. The Department said: 

“The agreement here proposed would go far beyond the congressional pur- 
pose of permitting approval of carrier conferences and procedures for joint 
consideration of certain traffic proposals, and would set up a plan whereby, con- 
trary to the act, there would be delegated to a few railroads powers to control 
and regiment practically all other railroads in the Nation.” 

The Commission overruled these objections of the Department of Justice 
pointing to the fact that article XII of the agreement “accords to each subh- 
seriber the free and unrestrained right to take independent action” as required 
by paragraph (6) of the Bulwinkle Act. 

When the Susquehanna road in 1951 exercised its right of independent action 
and refused to pay the latest increase in the per diem charge, a number of the 
large car-owning roads applied coercive measures to the Susquehanna, routing 
traffic against it, holding up divisions, in one case 100 times as much as the 
amount of per diem claimed, et cetera. The Louisville & Nashville even at- 
tempted a boycott which proved abortive. 

So a number of terminal carriers went before the Commission and asked it 
to revoke its approval of the price-fixing agreement. The Department of Justice 
intervened on our behalf. That was in 1954. 

In that proceeding the Commission held: “The final vote of all subscribers 
(to the agreement) is predicated upon car ownership and thus the relatively 
few railroads which own a majority of the cars are in a position to control 
per diem rates and rules.” 

You will find that reported in 800 ICC 73 at page 77. But still the Commission 
ruled that the price-fixing agreement would continue to stand approved, say- 
ing: “So far as concerns per diem matters, the right of independent action 
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which is preserved in the agreement assures any subscriber against being bound 
by the rate established through joint consideration under the procedures pro- 
vided in the agreement. Thus * * * nothing in the agreement or its proce- 
dures prevents or inhibits other railroads from freely negotiating for a different 
basis of settlement.” You will find that reported in 302 ICC 265 at pages 268-— 
269. 

But when my roads and other terminal carriers sought to exercise that right of 
independent action the Commission put its stamp of approval on the prices 
which had then been collectively fixed by the large traffic-originating roads, and 
then held we were bound to pay them. 

And where was the Antitrust Division of the Department of Justice this 
time? It did a complete turnaround, and went into court in support of the 
Commission’s nullification of the “right of independent action” which the 
Congress had explicitly said was preserved to us, and which the Commission 
had held was So preserved under the agreement. 

Thus the Antitrust Division of the Department of Justice now took the position 
that all that is needed to meet that congressional guarantee is lip service; and 
lip service only; that we can be deprived of that right by the Commission’s 
applying its regulatory criteria to approve the prices that are fixed pursuant to 
a private combination of powerful railroads in their own self-interest. And 
by a 2-to-1 court decision the Department’s position has now been upheld. 

So apparently, as of now, we only have one legal leg left to stand on, and that 
is the criteria of reasonableness established in the Palmer decision under the 
existing 1(14) (a). That is, that as the captive market as users of freight cars 
we ought not to be compelled to pay any more than a rental which reflects actual 
car ownership costs plus a reasonable return on investment. 

But these bills would cut out from us that last legal leg which stands between 
the terminal roads and virtually unlimited exploitation by the powerful traffic- 
originating roads, with Commission sanction. 

If S. 1789 or S. 1811 are passed, then that will mean that any car-rental 
prices which the Commission approves, will as a practical matter be not review- 
able by any court, because the Commission’s judgment will be cloaked with the 
doctrines of Commission expertise and administrative infallibility. 

And the fact that that judgment is predicated on a basic fallacy and self- 
interested propaganda of the powerful against the weak will make no difference. 
This fallacy is that a high per diem charge will, in some undemonstrated fashion, 
solve all of the Commission’s problems relating to car supply. 

The Commission has evidenced in this case, as it evidenced in the Palmer case, 
that the propaganda of the self-interested large traffic-originating roads of this 
country has been bought lock, stock, and barrel by the Commission despite the 
cogent analysis of the court in the Palmer case showing the fallacy of this 
concept. 

The Commission has demonstrated in our current litigation that it does not 
want to have this illusion destroyed. As you will see on page 33 of my exhibit, 
the Commission itself injected the car supply issue into this case on argument 
before the full Commission. 

Commissioner Mitchell and Commissioner Johnson made it crystal clear in 
their statements on the record. And so we then sought reconsideration and 
permission to introduce evidence to show how fallacious this concept is. The 
Commission denied our request ; it wouldn’t permit us to put in any evidence on 
the matter. 

So now we are here before the Congress to plead that our last hope for justice 
be not pulled out from under us by these proposed bills. We are pleading here 
for our right to survive as vital links in the national system of rail trans- 
portation. 


(The statement of facts and excerpts from the Palmer court decision 
follow :) 


STATEMENT OF FACTS 


The facts stated hereunder are those requisite to give the Court an under- 
standing of the case as a whole. To avoid undue repetition, those additional 
facts which are particularly pertinent to individual points of argument are 
set forth in the context of those particular arguments. 


4a) The power to fix per diem and the exercise of that power 


Under Section 1(14) (a) of the Interstate Commerce Act, the Commission has 
the power to make rules establishing the amount of rental “to be paid” as 








184 


FREIGHT CAR SUPPLY 


“compensation” for the use of cars. However, though it has been asked to do 
so, the Commission has never exercised this power,—with one exception 
when its exercise of such power was set aside on judicial review.’ 

The fixing of the car rental charge has instead been exercised by the railroads 
themselves acting through industry agreement procedures. 

The per diem charge was increased under these industry procedures from 
$1.15 to $1.50 in 1947, to $1.75 in 1949, to $2.00 in 1952, and to $2.40 in 1953 
(R. 245). The $2.00 and $2.40 increases were established under procedures set 
forth in an agreement known as Agreement No. 7, approved by the Commission 
in February, 1950, under Section 5a of the Interstate Commerce Act (known 
as the Bulwinkle Act, and renumbered 5b in the United States Code). Section 
5A Application No. 7 Association of American Railroads, Per Diem, Mileage, 
Demurrage and Storage—Agreement, 277 ICC 4138. Based on Article XII of 
Agreement No. 7, the Commission found “that approval of the agreement is not 
prohibited by paragraph ... (6) of Section 5a” (idem. at 417, 425). 

Section 5a enables Commission approval of certain agreements between car- 
riers, including those for the joint determination of charges for the use of 
facilities and equipment, where the Commission has found that the agreement 
will be in furtherance of the national transportation policy,? and provided that 
the Commission has also found “that under the agreement there is accorded to 
each party the free and unrestrained right to take independent action either 
before or after any determination arrived at through such procedure.” Section 
5a(9) exempts parties to such agreements from the operation of the anti-trust 
laws “‘with respect to” two things: 

1. “the making of such agreement,” and 

2. “the carrying out of such agreement in conformity with its provisions”. 

The $1.50 and $1.75 charges were fixed by agreement under an essentially 
Similar procedure which had been in effect prior to The Bulwinkle Act. The 
$1.75 charge, which was in effect prior to Agreement No. 7 (April 1, 1950), was 
adopted under said Agreement (Article IX) subject to the rights of withdrawal 
and independent action of all parties provided in Articles X and XII thereof. 

Both under Agreement No. 7 and its predecessor agreement, the final action 
on any proposed change in the charge has been determined by industry vote, 
each road having as many votes as it owns cars (R. 248, 863-4, and Art. IV of 
Agreement No. 7). 

Since at least 1947, majority voting control of the per diem charge has been 
held by a relatively small group of large car owning roads. The long established 
existence of this control has recently been confirmed by the Commission in 
Ahnapee & Western Railway Company, et al. v. Akron & Barberton Belt Railroad 
Company, et al., I.C.C. Docket No. 31774, decided March 7, 1957, a proceeding 
brought under Section 5a(7) of the Act to review the Commission’s earlier 
approval of Agreement No. 7. In the foregoing proceeding, the Commission has 
found: 

. the final vote of all subscribers [to Agreement No. 7] is predicated 
upon car ownership, and thus the relatively few railroads which own a 
majority of the cars are in a position to control per diem rates and rules: 
As pointed out in No. 31358, [the proceeding which resulted in the order here 
under review] at p. 421, ‘this situation existed for many years prior to our 
approval of this agreement.’” (emphasis added) 300 ICC 73, at 77. 

The railroads making up this majority voting group have consistently en- 
joyed, either directly or through their subsidiaries or affiliates, per diem credit 
balances. That is to say, their annual per diem receipts have exceeded their 
per diem payments. Consequently, during the time of these successive increases 
in the level of the per diem charge, the ultimate power to bring about such 
increases has been held by those roads standing automatically to gaing by voting 
to increase the charge, and standing to lose just as automatically by voting to 
decrease it (see pp. 59, 60 and 63, post). 


1JIncreased Per Diem Chevys. » 6 age oa (1947), 268 ICC 659. The Court in 
Palmer v. United States (U.S.D D.C. a); 40 FP. Supp. 63, set aside the Commis- 
sion’s order on two grounds: (1) Ghat the Commission does not have statutory authority, 
“for general car service regulatory purposes’, to fix rentals for car use in excess of reason- 
able corer. ),—the Commission having established car rentals ‘at such 


amounts ... as in SP judgment will operate upon non-owning users of cars to promote 
greater eibitines in that use” (p. 67); and (2) “also because, even if the —" power 
existed, this order is not supported ey the ate findings of fact 

254 Stat. 899, September 18, 1940, 49 U.S 
the Interstate Commerce Act. 
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Freight cars are purchased by railroads primarily to meet the traffic demands 
of their shippers*® (R. 55, 842, 22, 576). The small railroads and the terminal 
railroads, because they customarily terminate a far heavier tonnage than they 
originate, necessarily have small car-ownerships * and net per diem debit balances 
(R. 868, 247). But there is no possibility of their offsetting these debits by in- 
creasing their car ownership because of Car Service Rule 1 (R. 868-9), which 
requires that: 

“Home ears shall not be used for the movement of traffic beyond the limits 
of the home road when the use of other suitable cars under these rules is 
practicable.” (R. 246) 

And, quite apart from Car Service Rule 1, efficiency and economy of transporta- 
tion generally, require loading off-line cars in priority to home-line ears (R. 247, 
975 and Kiley R. 48-46). 

Thus, the small roads and terminal lines are frozen into a position of voting 
impotence as contrasted with the power of the larger roads to fix the per diem 
rate (R. 869, 973, 849-50, 246-8). 

The large car-owning roads which, either directly or through their sub- 
sidiaries or affiliates, are per diem creditor roads have (with inconsequential 
deviations) exercised their car-ownership voting power to bring about each of the 
aforesaid increases in the level of the per diem charge (R. 864). Evidence of this, 
and showing a breakdown of the voting power of the roads financially interested 
in per diem rate increases is set forth in Annex B hereto (and at pp. 59-64, post) ; 
for comparison, the voting power of the per diem debtor roads is set forth in Annex 
C hereto. 

The possession of the above voting power, coupled with the financial induce- 
ment to exercise it in the direction of increases in the level of the per diem 
charge, enabled the submission to ratification by majority car ownership vote of 
proposals for increases in the per diem charge successively recommended by 
the AAR ° General Committee under the agreement procedures. 


(0) The developing of the formula which was used to procure statistical support 
for the $1.75, $2.00, and $2.40 charges 


The evidence shows that the AAR General Committee’s statistical studies 
and successively changing formula were not developed to find accurate car own- 
ership costs plus a reasonable return on actual investment in freight cars 
(from which to ascertain what the per diem charge should be), but were de- 


veloped for the purpose of procuring statistical support for per diem increases 
previously agreed upon or projected. 


These statistical studies were prepared by the AAR’s Bureau of Railway Eco- 
nomics, under the direction of Dr. J. H. Parmelee, its Director (R. 70), com- 
plainant-intervenors’ principal witness, on the request of, and as directed by, 
the General Committee. Dr. Parmelee took no responsibility for the bases of his 
calculations, which he was directed to use by the General Committee (R. 69-71, 
145-6, 154-5, 179). He assumed their validity (see Point VI-B). 


To calculate the per diem charge, the General Committee took twelve com- 
ponent elements* of “car ownership” cost for all railroads—i.e., the cost of the 


® “Rail carriers commonly acquire and own freight cars of the type or types needed for 
loading the character of freight originating on their respective lines.” Oar Service, 
Freight Cars, 268 ICC 687 at 689. 

4 Complainant-intervenors’ witness Kiley shows how a road that overall is predominantly 
traffic-originating (R. 66) finds itself in the same position as to a particular type of car 
(open-top “hoppers’’), that a predominantly traffic-terminating roads is in as to “other 
classes of cars’’, at R. 60-61, 65. 

5 Association of American Railroads, whose voting members consist of Class I railroads, 
i.e., railroads with gross annual income of $1,000,000 or more (Art. 2 of the Plan of 
Organization of the AAR, attached as Appendix to, and made part of, Agreement No. 7 by 
Art, I of said Agreement). The AAR General Committee consists primarily of operating 
Vice-president of railroads who can normally devote only about four days a year to General 
Committee meetings (R. 249). 

(Bffective Jan. 1, 1956, the ICC changed the classification of Class I railroads to those 
with gross annual income of $3,000,000 or more.) 

6 These twelve component elements are listed on the Summary Sheet and on Sheet No. 1 
of the calculations supporting each of the per diem increases, e.g. on Sheet No. 1 of Dx. 4 
(calculations of support for the $2.40 charge). They dre: Freight car repairs; cost of 
taxes ; interest on freight car value ; interest on value of shops, enginehouses, power plants, 
shop and power plant machinery, etc.; annual depreciation on freight car equipment; 
annual depreciation on shops, enginchouses, power plants, shop and power plant machinery, 
ete.; miscellaneous maintenance of equipment accounts; maintenance of shops, engine- 
houses, power plants, shop and power plant machinery, etc.; general expense ; deadhead 
haul cost of freight car repair material; interest on investment in stock of freight car 
repair material ; interest on working capital. 
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entire railroad-owned car-fleet of the country—for the latest available year. 
It added them together to get the aggregate costs for that year. It then trans- 
formed this total to a per car per active day basis by dividing it by a “car day 
divisor.” This divisor reflected a “car utilization ratio,” its theoretical pur- 
pose being to spread the total costs of owning and maintaining the average car 
over the active days of that car for the year. (The effect of this divisor is 
explained in Point V-A and Annex D hereto. ) 

Only one of the base figures used in the per diem calculations is kept as a 
segregated figure on the railroads’ books in their present methods of bookkeep- 
ing, to wit: the railroads’ actual investment in freight cars. On this base, the 
items of (1) depreciation charge (return of capital) on freight car investment, 
and (2) the 6% return (so-called “interest”) on capital investment in cars, 
could be accurately calculated.’ 

The base figures for calculation of the remaining ten component elements of 
car ownership costs are railroads’ cost figures as kept by railroads on their 
books under the “accounting classifications” prescribed by the ICC ® for annual 
report purposes (e.g. R. 117). In these bookkeeping classifications, the ICC 
does not require the railroads to keep costs of car ownership segregated from 
costs of car use and other costs. All of the base figures for these ten com- 
ponents contain costs of car use and/or many other costs which have no rela- 
tionship to costs of freight cars or their use, all lumped indiscriminately to- 
gether (e.g. Parmelee, R. 79-82, 1055-6; Richardson, R. 688-644; Glacy, R. 336- 
352 ; Coyle, R. 225-235; Parr, R. 295-301). 

In order to abstract “car ownership costs” from these unsegregated base fig- 
ures, the AAR General Committee developed “ratios or apportionment factors” 
and “adjustments” for application to them (R. 118, 127-131, 133-140). Adjust- 
ments in the development of these formula-ratios weer based on estimates of the 
AAR General Committee (Parr, R. 296-7) formulated on criteria that are undis- 
closed and unexplained in the Record, which in turn were applied to undis- 
closed selections from unverified estimates (Parmelee, R. 155-7, 1201) made on 
“judgment” of railroad officials (Parmelee, R. 138, 140),—which “judgment” 
estimates are not in the Record and which are likewise unexplained by anyone 
responsible for making them (see Point VI-B). 

These ratios, used in the calculation of support for the $1.75, $2.00 and $2.40 
charges, were the same ratios (R. 335, 117, 119, 152, 78-9) which were originally 
developed by the General Committee to procure statistical support for the $1.50 
charge, which increase it had decided upon before it developed the ratios to 
provide support therefor : 

The AAR General Committee minutes show that it first adopted a resolution 
to increase the per diem charge to $1.50 on January 21, 1947 (Ex. 40, “Notes 
of Discussion” ,—resolution proposed p. 27, carried p. 35), at which meeting one 
of its members (Mr. Dawson of the New York Central) pointed out that the 
Committee had nothing “on which to base a $1.50 rate” (idem., p. 31). 

The statistical studies which the AAR Board had previously directed Dr. 
Parmelee to make “to assist the General Committee in developing statistics 
helpful to it’ (R. 70) were completed thereafter, and were considered at a meet- 
ing of February 26, 1947 (minutes, Ex. 42). These studies (Ex. 41), however, 
provided support only for a. charge of between $1.20 and $1.35 (based on 1946 
eosts) or of between $1.24 and $1.89 (with adjustments for projected cost in- 
ereases for 1947) (Ex. 41, pp. 12-18; Ex. 42, p. 2). Notwithstanding this, the 
General Committee again voted a prompt increase to $1.50 (Ex. 42, p. 2). 

The next day, one of the AAR Board members (Mr. Mercier, president of 
the Southern Pacific) in a strongly worded telegram to the AAR Board pro- 
tested against the increase to $1.50. 

“ .. . for principal reason firmly believe studies upon which increase based 
do not justify $1.50 rate. Subcommittee assisted by Dr. Parmelee returned 
minority figure of $1.24 and majority of $1.39. By some method presently 
unknown to me $1.39 figures was increased to $1.50 at yesterdays meet- 
ing * * * 

“T cannot say too strongly that the handling this subject has received is 
illogical. . . . Proposal now is to inerease per diem rate and continue studies 
to see what the charge should be. I submit again as I did last Board Meeting 





7 ¢.9. Ex. 4, Sheet No. 4, shows the aggregate “Ledger value undepreciated, December 31, 
1952” for the 1,781,648 freight cars as of December 31, 1952 (line 11): $5,416,305,351 
(line 3). Line 4 shows the said value less accrued depreciation : $2,931,319,905. 

8 Under Section 20 (3) and (1))of the Interstate Commerce Act. 
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the proper and fair way is to make study of all factors including investment 
risk, letting the rate follow the study conclusion rather than the other way 
about as being illogically done... .” (Ex. 44, emphasis supplied) 

The minutes of the AAR Board Meeting of February 28, 1947 show the Board’s 
receipt of this telegram, “extended discussion”, and the decision to defer action 
on the General Committee’s recommendation pending “further study of the 
problem” (Ex. 45, p. 3). 

At the direction of the General Committee, the formula was adjusted further, 
and the next calculations came up on April 17, 1947. These recalculations still 
failed to support $1.50; they showed support for no higher charge than one be- 
tween $1.33 and $1.41. (Minutes, Ex. 45, p. 2; Studies, Ex. 45A, p. 11). The 
Committee recommended to the Board that the per diem rate “be increased as 
promptly as possible to $1.40” (Ex. 45, p. 2). 

On April 25, 1947 the AAR Directors voted to submit a per diem rate of $1.25 
to member lines pending completion of the General Committee’s cost studies, 
calling upon the General Committee “to expedite those studies, at the conclusion 
of which the $1.25 rate would be subjected to further review” (R. 77). The 
$1.25 interim rate was made effective June 1, 1947 (R. 76-77). 

The next day, June 2, 1947, “after extensive study and consideration, which 
included certain test studies on six selected railroads” (likewise undisclosed), 
the General Committee circulated a questionnaire to all Class I railroads “de- 
signed to develop... statistics ... regarding appropriate adjustments in Operat- 
ing Expense Account 314 (Freight Train Car Repairs)”, and other formula 
elements (R. 77). 

This questionnaire called, among other things, for a special one-week’s inven- 
tory “carried out by the 96 roads during the week of June 8, 1947 and reported 
by them in their returns to the questionnaire” (R. 79). The statistics were 
further revised in the light of the questionnaire returns, supplemented by other 
statistics (selected and used on undisclosed and unexplained criteria), and with 
an upward adjustment of “home bad-order cars ... to 182.1% of the number 
reported [by the railroads] to the Car Service Division” of the AAR (R. 78-9, 
785-6). 

These studies thus still further revised came before the General Committee at 
its meeting July 17, 1947. They now showed precise statistical support for the 
$1.50 charge which the General Committee had determined upon six months 
earlier (January 21st); to wit: for a charge of between $1.43 (basis B) and 
$1.58 (basis A), the average of which was exactly $1.50 (minutes, Ex. 39; eal- 
culations, Ex. 38, p. 2, line 26). Basis B was with interest return calculated at 
6% on ledger value (original cost) less depreciation; basis A was with interest 
return calculated at 6% on “reproduction cost new” less depreciation (1x. 38, 
p. 2, footnote). 

The General Committee again voted to recommend to the Board that the $1.50 
rate be submitted to letter ballot (Ex. 39, p. 2), and now it was promptly put 
through and made effective September 1, 1947 (R. 78). 

The “ratios or apportionment factors” and adjustments of the unsegregated 
cost base figures, developed as above shown, were utilized in providing support 
for all succeeding per diem increases (R. 335, 117, 119, 152, 78-9). The formula 
adjustments based on the 1947 questionnaire’s one week’s “test period” June 8 to 
June 14, 1947 (Ex. 46, p. 2) have not been modified by any comparable study 
made since that time (R. 335, 117, 119, 152, 78-9) except only that the upward 
adjustment in the number of home bad-order cars to 182% was subsequently 
reduced ° to 120% above those reported to the AAR Car Service Division (R. 92). 

Every increase in the per diem “rate” since 1949 has been made on the basis 
of the formula consisting of the General Committee’s estimates made on their 
undisclosed criteria, applied to their undisclosed selections from the unverified, 
unexplained and undisclosed ‘judgment’ estimates made by 96 undisclosed 
railroad officials during this one week’s “‘special inventory” taken in June 1947 
(R. 78-9, 117, 119, 152, 335, and see Point VI-B). 

In each of the calculations to support each of the succeeding per diem in- 
creases, however (to $1.75, $2.00 and $2.40 respectively), a further change was 
made in some other element of the formula. In each case the change made 


y 
‘ 


® This subsequent “correction if you can call it that’ (R. 150) was because the General 
Committee subsequently “thought . . . there was some overstatements” as to this item in 
the 1947 questionnaire returns, and that this made ‘“‘necessary” a reduction to 110% (R. 
150-1) ; why they “didn’t go the whole way” down to the 110% which they ‘‘thought . | - 
necessary” is unexplained (R. 151). 
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produced support for a still greater increase than would have emerged from the 
formula as previously developed without such change (applied to the latest 
available year’s figures) : 

In the calculations supporting the $1.75 increase, the period taken for aver- 
aging car utilization was expanded from 10 years to 15 years (1934-1948) 
(R. 91). 

In the calculations providing support for the $2.00 increase this averaging 
period was further expanded to 20 years (19381-1950) (R. 938-4). The period for 
averaging car utilization was thus extended so as to include in each instance 
an additional number of the depression years of the 1930’s with their large 
numbers of idle car days due to the heavily depressed industrial activity of 
those years (R. 833-839). 

Jach of the said extensions of the periods of years taken for averaging pro- 
duced a lower car-utilization ratio (for application to all elements of “car- 
ownership costs” via the car-day divisor). 

These lower car utilization ratios produced mathematical support for sub- 
stantially higher resulting per diem charges. That is because the total costs of 
owning a car for the 365 days of a year must be covered by rentals for only those 
days when that car is ‘active’; therefore the rental for each “active” day 
must necessarily be higher than ‘45th of the year’s costs. The car-utilization 
ratio is the percentage of total cars that are ‘‘active” in that year. So the lower 
the utilization-ratio that is selected for use, the smaller will be the number of 
“active car-days” shown, and the higher will be the resulting per diem amount. 
Since the selection of any period for averaging is inherently arbitrary (R. 
835-6), the selection of the lowest possible car-utilization ratio for which any 
plausible support can be found, will produce statistical support for the highest 
possible per diem charge (see Point V-A and Annex D hereto for details). 

For the calculation of support for the $2.40 charge, the formula was further 
changed: The base on which depreciation was calculated was changed from 
“ledger value undepreciated” (original cost)” of freight cars to “estimated 
reproduction cost new” undepreciated, of all freight cars in the country (R. 173, 
96-7). This change added more than $130,000,000 annually to the “aggregate 
car ownership costs” reflected in the per diem charge. It actually added more 
than four billion dollars to the depreciation base (payable over the 30-year 
depreciation period). By “prudent” practices, the car-owners have utilized this 
to yield themselves a net profit (based on settlement of net per diem balances, 
1952 figures) of more than $369,000,000, payable to them in annual installments 
of more than $12,000,000 over the 30-year depreciation period at the expense 
of the terminal and short line roads (see Point V-B). 

The formula of per diem calculation used to support all of the aforesaid per 
diem charges included a 6% capital return (so-called “interest”) on freight cars 
and repair facilities. This 6% was not calculated on the total actual investment 
in freight cars and freight car repair facilities, but on a higher base reflecting 
“estimated reproduction value new” of all such cars and facilities, averaged 
with the actual original investment. R. 86-87, see also complainant-intervenors’ 
Ex. 4, memo (92139) attached to $2.40 calculations, pp. 92139-2 and 3: This 
average “has been applied uniformly and successively since 1947 in raising the 
per diem rate”. 

This produced “interest” many millions of dollars higher than interest calcu- 
lated at 6% on actual investment. Other factors made the base still higher 
than one reflecting no more than the total car-owners’ actual investment in such 
cars and facilities. (See Point V-B(1) (a).) 

The order under review by substituting “estimated reproduction value new” 
for this average, as the base on which “interest” return is to be calculated, adds 
many millions more annually to the profit of the large car-owning traffic-origi- 
nating roads at the expense of the terminal and short-line roads. Thereby it 
actually approves a return of 10.6% on the car-owners’ investment in cars as 
compared with the 4% return the Commission allows them to make from tar- 
iffs,—16% return on their equity in cars {see Point V-B). 

The actions of the General Committee and the large car owning roads in 
effectuating these subsequent formula changes (made to procure support for 
the $1.75, $2.00 and $2.40 increases) produced increasing protests and led 


%” Which is the base required to be reported to the Commission (R. 142) and used for 
rate-regulatory purposes (see Point V—B). 
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directly to the refusals to pay the increase to $2.40, which precipitated the 
proceeding under review : 


(c) The events which led to the finding of the complaint before the commission 


The goal of a $2.00 rate had been indicated and discussed at the meeting of 
January 21, 1947,—at which the General Committee first voted to recommend 
the increase to $1.50 before there were any statistics to support such increase, 
Ex. 40, pp. 27, 35 of “Notes of Discussion”). At that meeting, Mr. McSweeney 
of the Pennsylvania had told the General Committee 
‘it would mean better than $3,000,000 to the PRR if the rate went to $2” 
(Ex. 40 “Notes of Discussion” p. 22). 

At that same meeting one of the General Committee members had stated : 
“.. . I suppose some roads would prefer the Commission to put in a penalty 
rate of $2. We will do all we can before the Commission to put in $2. If 
we can’t get the per diem rate raised in railroad circles, we will have to 
try to get it raised in other circles”. (idem., p. 33) 

By the following July, the Commission had established the $2.00 per diem 
charge by rule,—the so-called “penalty rate’, Increased Per Diem Charge on 
Freight Cars, 268 ICC 659. On November 20, 1947, the Court had set this aside, 
Palmer v. United States, 75 F. Supp. 63. 

A petition by short lines to the Commission that it prescribe a per diem rate 
by rule, and promulgate a formula for its calculation in the future under Section 
1 (14) (a), was dismissed by the Commission in July 1949. Alabama T. & N. R. 
Co. v. Aberdeen & R. R. Co., 274 ICC 383 at 384, 399. 

The increase to $1.75 was made effective November 1, 1949 (R. 245). 

While the proposal to increase the per diem charge to $1.75 was pending, 
the Susquehanna, Boston & Maine and other terminal roads protested to the 
Eastern Railroad Presidents’ Conference that such an increase (by a greater 
percentage than the increased freight rates theretofore approved by the Com- 
mission) would wipe out the benefits from the Commision’s approved increases 
in freight rates, as to the roads with small car-ownership (R. 873-5, see also 
R. 898-902 and Ex. 53, p. 47 (chart) ). On October 25, 1949 the Eastern Railroad 
Presidents’ Conference appointed a committee to investigate the matter (R. 
873-5). 

After a preliminary report (Ex. 53A and B) and further protests, Messrs. 
McIntyre (of the Pennsylvania) and Dawson (of the New York Central) met 
with representatives of the New England lines (R. 877-878) and on April 19, 
1950 joined them in a final report unanimously recommending 

(1) “. .. that the Eastern Presidents Conference should request the 
Board of Directors of the Association of American Railroads to reconsider 
the present per diem rate with a view of downward revision and that any 
recommendation made by the Conference to the A.A.R. Board should contain 
an expression of dissent with the formulae which were used by the Bureau 
of Railway Economics in the last two increases. 

(2) “. .. that in view of recent developments illustrative of ability of 
railway carriers to rent new and substantially more expensive railroad 
freight equipment at rates substantially less than the current per diem 
figure, that the formula used by the Bureau of Railway Economics is in 
urgent need of revision.” (Ex. 58, pp. 21-2) 

No action was taken on this report (IR. 877-9). 

The reference in the second (above-quoted) paragraph of the report was to 
the then current activities of the Equitable Life Assurance Society in financing 
the building of, and purchasing, new freight cars for lease to railroads: 

On January 17, 1951, Mr. Sughrue of the Boston & Maine presented a memo- 
randum on behalf of the New England Roads (Ex. 47, p. 3) to a meeting of the 
General Committee (Ex. 47, p. 2). It showed that the B & M had entered into 
a contract with the Equitable™ to lease cars costing $5,100 each, “for a 15-year 
period at a rental rate of $1.09 per day and 20¢ per day thereafter,” (i.e., at an 
average of 6414 cents per day over the approximately 30-year period of amortiza- 
tion used in the General Committee’s calculations) ;—plus maintenance costs to 
be added thereto of 32% cents per day, “which figure was developed by the 
Mechanical Section of the A.A.R. in August” 1950. 


11This contract executed Nov. 1, 1950 is in evidence (Ex. 57, R. 962), Witness Richard- 
son, Mechanical Consultant of the Boston & Maine and President of the Rutland, testified 
at length concerning it: (R. 646-683, 696-713, 962, and 975-988). 
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In this memorandum, Mr. Sughrue repeated earlier protests on behalf of the 
New England and other per diem debtor roads at “the injustice of the present 
per diem rate,” stated that he knew of “one railroad at least, which, I believe, 
will refuse to pay the present $1.75 rate,” and urged action to avoid having to 
‘wash our linen’ in public” (Ex. 47, p. 3). The General Committee referred 
the memorandum to its Per Diem Studies Subcommittee (p. 2 of Ex. 47). 

These and other protests by predominantly traffic terminating lines and short 
lines, against the per diem increases and the methods whereby calculations of 
“car ownership costs” supporting them were made, proved equally futile. (See 
€.g. 878-9, 249, 889-91 and Ex. 53, p. 23.) 

On March 16, 1951 the Susquehanna notified all car owning roads that be- 
ginning April 1, 1951 it would no longer pay the $1.75 per diem charge then in 
effect (R. 879-882, Ex. 53, pp. 23-84). The Susquehanna was not a signatory 
to Agreement No. 7, but it had theretofore acquiesced in said agreement by 
paying the industry-fixed charges (R. 872-3). It offered to pay per diem after 
April 1, 1951 on a graduated scale reflecting the costs of the cars in the individ- 
ual ownership of each road, as follows: 

On all cars placed in service prior to January 1, 1945, $1.20 per day ; 

On all cars placed in service between January 1, 1945 and on all rebuilt 
since January 1, 1945 at an expense of not less than $1700 for material and 
labor exclusive of overhead, $1.75 (the then effective rental under Agree- 
ment No.7) ; and 

On all cars placed in service on or after January 1, 1951, $2.00 (R. 879- 
882 ; Ex. 53, pp. 23-24) .” 

For simplicity in operation, the proposal was that the ages of all the cars in 
each individual railroad’s ownership would be averaged and a uniform “rate” 
thus arrived at for each road, payable for all cars in that road’s ownership. 
Per diem would thus readily be calculated for each road by multiplying the 
number of per diem car-days debited in each month by each individual road’s 
“rate” (reflecting the average age of its cars), rather than by the single uni- 
form rate for all roads (R. 902-908, 352-855). The simplicity of this plan in 
operation, based on actual experience, is described by Mr. Glacy (of B & M) at 
R. 1012-1016. 

With car rentals so calculated, any railroad which acquired new high-cost 
cars would be paid a higher rental charge than roads which continue to keep 
their old low-cost cars long in service and thereby make a big profit on them 
(R. 902-908, 352-355). 

The Boston & Maine had already made a similar proposal which Mr. Sughrue 
had urged the General Committee to consider in his above-mentioned memo- 
randum (Ex. 47, p. 3, see also Ex. 23). 

The Boston & Maine and four other roads accepted the Susquehanna’s offer, 
and it has been used for settlement of per diem accounts between them ever 
since “with no trouble and no additional expense” (R. 882-3, 954). Three 
roads (the New York Central, Pittsburgh & Lake Erie, and the Burlington) 
demanded per diem payments in excess of the industry-fixed charge (R. 883). 

With these exceptions, virtually all of the large car-owning roads of the 
country demanded that the Susquehanna pay the uniform industry-fixed charge, 
and refused or ignored the Susquehanna’s offers to negotiate a different scale 
of charges or to settle per diem at anything other than what these parties 
variously characterized as “the fixed rate,” “the going rate,” or “the rate fixed 
by the A.A.R.” They have consistently billed the Susquehanna for per diem 
settlement on the basis of the industry-fixed rates of charge ever since (R. 883). 

The Louisville & Nashville and a considerable number of other roads sub- 
jected the Susquehanna to various coercive measures in attempts to compel 
it to pay the industry-fixed charge (R. 884, 954-6, Ex. 54, and see Point IV). 

After these actions had made it apparent “that the controlling influences within 
the AAR would take no action to adjust the per diem dispute”, on September 18, 
1951, the Susquehanna offered to negotiate mutually acceptable per diem charges 
with each car-owning railroad individually (R. 889-890, Ex. 53, pp. 35-6). These 
offers were all rejected or ignored,—with the single exception that two years 

‘later, in 1953, the New York Central made a counteroffer: it offered to negotiate 
on the basis of rentals higher than the industry-fixed rentals (R. 889-890, 956-7). 


Two years later, on March 12, 1953, the Susquehanna increased the above amounts 
(effective January 1, 1953) to $1.33, $1.94 and $2.21 respectively, R. 890-1; Ex. 53, pp. 
45-6. In April, May and June 1953, more than 17 railroads instituted lawsuits to compel 
the Susquehanna to pay the industry-fixed rentals (R. 891-2). 
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The General Committee is composed of railroad operating vice presidents who 
normally can devote only about four days a year to General Committee meetings 
(R. 249). It has a Per Diem Studies Subcommittee, consisting of “experts in 
accounting and engineering and other matters” (R. 154), which performs “under- 
lying spade work” in connection with per diem matters for consideration of the 
General Committee (R. 249). 

In July 1951, the General Committee’s expert Per Diem Studies Subcommittee 
met in Washington for about ten days (R. 886), and “put in about 57 hours 
studying their assignment” (R. 431). Acting on instructions from the General 
Committee, it had applied to 1950 figures the same formula which had been used 
to support the $1.75 charge. The Subcommittee reported that this application 
showed a per diem charge of $1.89 (pp. 1-2 of Ex. 11). But it went further and 
submitted a unanimous report which criticized the $1.89 which the formula pro- 
duced, made six specific recommendations for the revision of the formula, giving 
effect to objections thereto which were “generally conceded by members of the 
subcommittee to be more or less valid” and recommended that the per diem 
charge be reduced to $1.537 instead of increased to $1.899 as determined under 
the AAR formula “until sufficient information is available * * * to permit of 
recalculation of the actual ownership cost per active car day” (R. 886-7, Ex. 11). 
This report (Ex. 11) came before the General Committee at its meeting of 
October 17, 1951 (Ex. 49, p. 2, R. 249-252). 

The General Committee rejected all of its expert Subcommittee’s recommenda- 
tions and voted to increase the charge to $2.00 (R. 349-52). It accomplished 
this increase simply by ignoring its original instructions to the Subcommittee to 
use a 15-year period for the car-day divisor (p. 2 of Ex. 47) and by expanding 
this period to 20 years. It thereby took into the formula the large number of 
idle car-days of five more depression years, to wit: 1931-1935. By this single 
device, the General Committee increased the previously indicated statistical sup- 
port from $1.89 to $2.04 (Ex. 3,—the $2.00 calculations,—Sheet No. 1, first and 
second columns of figures ; and Parmelee, R. 93-95). 

Despite three attempts made by member Sughrue (of the B & M) to have the 
Subcommittee’s report considered, the General Committee “even declined to per- 
mit discussion of the Subcommittee’s recommendation” that the per diem rate 
be reduced from $1.75 to $1.53 (R. 252). 

Statistical support was now thus finally attained for the goal of a $2.00 per diem 
“rate’,—three and a half years after it had first been indicated and discussed on 
January 21, 1947 (p. 22, supra). A major factor causing the death of the Barre 
& Chelsea R. R. September 19, 1956, was the burden of executive per diem im- 
posed on it by the $2 rate (and earlier excessive per diem rates of which the 
Commission had expressed its approval in its 1949 Report). See Point VI-C and 
Annex FE hereto. 

A year and a half later, the per diem charge was further increased to $2.40 
by the usual overwhelming car-ownership vote (1,521,342 cars voting for the 
increase to 423,333 * voting against it, with 17,269 cars abstaining, R. 253-4 and 
Ex. 27, p. 44). It was made effective August 1, 1953 (R. 245). 

To attain statistical support for this further increase to $2.40, the General 
Committee made a still further change in the formula (R. 173) :—it substituted 
“Reproduction Value New” for ‘Ledger Value Undepreciated” based on the 
1,781,648 cars in service December 31, 1952 (Ex. 4, Sheet No. 4, lines 13, 3 and 11 
respectively). They thereby added $4,170,742,649 to the base for calculating the 
depreciation charge (idem., difference between lines 13 and 3). This added to 
the aggregate annual per diem rental $130,127,170 as an annual charge for de- 
preciation, over and above the return of the total funds actually invested in cars 
(idem., difference between lines 22 and 21, and see Point V-B). 

At this per diem increase, the Boston & Maine, Long Island, New Haven, 
New Jersey & New York, Rutland and a number of other roads “ refused to pay 
the per diem increase to $2.40 and either withdrew from the agreement or took 
“independent action” thereunder. These roads paid, tendered, offered to pay and 
accept in settlement of their car rental accounts, per diem of $2.00 or other 
amounts somewhat lower than $2.00. None of these payments, tenders or offers 
was accepted as constituting full settlement (Hx. D to Complaint, pp. 61-2). 


1% This included the 169,000-odd votes of the New York Central and its subsidiary, the 
Pittsburgh & Lake Erie,—the only time since 1945 that these roads cast a negative vote on 
a proposed per diem increase (R. 864). 

r a eras the late Barre & Chelsea, see complaint initiating this ICC proceeding and 
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The Boston & Maine asked to come to an agreement with each road, individu- 
ally. Letters were received from various roads declining to enter into any ar- 
rangement other than $2.40 (R. 400). The B & M also offered to settle per diem 
on the basis of a three-age-group plan (R. 355, 400-1, Ex. 23). It attempted to 
make “a general generous compromise offer” in its “effort to get a compromise 
settlement” (R. 420-1) ; the B & M made an offer which it hoped “would be, ap- 
pear and be accepted as an attractive thing by those to whom it was offered” 
(R. 422). All offers to negotiate on any basis other than the industry-fixed 
rates (with the exception of the New York Central’s expressed willingness to 
negotiate on a higher basis) have been refused or ignored. 


THE PROCEEDINGS SEEKING THE COMMISSION’S AID IN REQUIRING UNIFORM 
OBSERVANCE OF THE INDUSTRY-FIXED CHARGES 


A few weeks after the above-mentioned refusals to pay the $2.40 per diem in- 
crease, a number of the large car owning roads, parties to Agreement No. 7, a 
substantial majority of which were net per diem creditor roads (pp. 59-60 and 68, 
post) initiated the proceeding before the Commission now under review. 

By their complaint they asked the Commission to “find and declare” (1) that 
the per diem charges fixed under the AAR procedures embodied in Agreement No. 
7 are and were reasonable for the present and past, and (2) that “uniform 
observance” of said charges, both at present and for the past, should be required 
of all railroads, non-assenters and assenters alike. 

The complainant roads alleged that per diem charges less than the amounts 
fixed as above outlined “have been, are and would be unjust, unreasonable and 
non-compensatory in violation of Paragraphs (4), (10) and (11) of Section 1 of 
the [Interstate Commerce] Act”. The prayer of the complaint asked that 

“the Commission find and declare that the per diem rates of $1.75 and $2, 
during the periods in which these rates were effective, were just, reason- 
able, and otherwise lawful, that the current per diem rate of $2.40, effective 
August 1, 1953, is just, reasonable and otherwise lawful, and that the per- 
formance of orderly transportation service by railroad in the public interest 
requires uniform observance of such rates by defendants together with other 
carriers; and that the Commission grant such other and further relief as 
may be required in the premises.” (Ex. D to Complaint, p. 62) 

In their answers certain of the defendants (plaintiffs here) asked that the 
Commission dismiss the complaint on the ground that it is not empowered to 
grant the relief requested; others asked the Commission to exercise its rule- 
making power under Section 1(14) (a) to establish a per diem charge. The Com- 
mission did neither. 

In finally submitting their case to the Trial Examiner, the complainants (in- 
tervenors here) further clarified their position by stating in their principal brief 
that they merely sought a finding and declaration that the per diem charges 
theretofore fixed by them under Agreement No. 7 were just and reasonable, and 
that they were not asking the Commission to prescribe any rates either retro- 
actively or prospectively, stating that they believed that such findings afore- 
said 

“will be sufficient and effective as the basis for settling outstanding per 
diem balances and for assuring observance of whatever may be the estab- 
lished rate in the future.” (Brief of complainants of July 9, 1954, filed with 
the Commission, quoted in Par. 40 of the complaint herein.) (emphasis 
added) 

The Trial Examiner’s proposed report, copy of which is annexed to the com- 
plaint as Exhibit C, recommended (p. 54): 

“The Commission should find and declare that the per diem charges of 
$1.75, and $2.00 were reasonable during the periods in which they were 
effective and that a reasonable charge for present use would be $2.10. 

“A declaratory order should be entered.” 

The defendants before the Commission (plaintiffs here) excepted to this report 
on the ground (among others) that it failed to determine the basic issue presented, 
since a mere finding that charges of $1.75, $2.00 and $2.10 were reasonable and 
lawful did not preclude that other (and lower) rates would also be reasonable 
and lawful, and further that insofar as the proposed order purported to impose 
on non-assenters to the charges fixed under the agreement (albeit reasonable 
under the Interstate Commerce Act), it would deprive them of their rights, both 
under the Sherman Act and the Bulwinkle Act, to conduct themselves free from 
restraint of the agreement and as such would exceed the statutory authority of 
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the Commission. These grounds were subsequently restated to the Commission 
in defendants’ petition for reconsideration, reargument and rehearing (Ex. F 
to complaint at pp. 14-20). 


THE COMMISSION’S ORDER HERE UNDER REVIEW 


The Commission filed its report, copy of which is annexed to the complaint as 
Exhibit D, in which it made conclusory findings and declarations as follows: 
“We find and declare that the per diem charges of $1.75, $2 and $2.40 were 
not in excess of reasonable compensation during the periods in which they 
were effective, and that the latter charge is not in excess of reasonable com- 
pensation for present use. An order discontinuing this proceeding will be 
entered.” (pp. 84-85) 


Apparently in an attempt to meet the issue which the Trial Examiner had 
failed to deal with, the above finding and declaration was prefaced by this 
statement: 


“ . . our finding below specifies the per diem charges which, on the basis 
of the facts and circumstances before us, could properly be established under 
section 1 (14) (a). It necessarily follows that lower charges in our judg- 
ment would not be compensatory, either at present or in the past.” (p. 84) 

It entered an order dismissing the proceedings and incorporating as a part 
thereof the Commission’s above-mentioned report “containing its findings and 
conclusions thereon,” copy of which is annexed to the complaint as Exhibit E. 

The findings and declaratory conclusions above quoted constitute the declara- 
tory order » which is here under review. 

Defendants before the Commission (plaintiffs here) filed a Petition for Re- 
hearing and Reargument, copy of which is annexed to the complaint as Exhibit 
F. In this petition they took the same general position as they had in their 
exceptions to the Trial Examiner’s report and in addition offered evidence to 
show the factual fallaciousness of an asSumption which the Commission on 
argument before it had indicated that it held, to wit, that a primary issue in 
the case was the improving of the car supply of the country and that a high per 
diem charge would have a favorable effect on that car supply by providing an 
incentive to the purchase of cars by railroads (see Point V-B(5), pp. 124-129, 
post). This petition was denied. 

In the present action the plaintiffs allege that the Commission’s action is 
unlawful on the grounds stated in paragraphs 42 through 48 of the complaint, 
elaborated in this brief. 


Senator Scuorrret. Now I believe this concludes the witnesses that 
have requested appearances before this subcommittee. 

For the benefit of those who might have requested or desire to file 
matters before the subcommittee, let the record show that we will hold 
this record open for a period of a week from Friday, giving us and 
them the opportunity of having in the record matters which they have 
and will submit. 

The hearings are closed. 

(The following information was submitted for the record subsequent 
to the hearings :) 
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STATEMENT OF SENATOR JOHN A. CARROLL BEFORE THE SENATE INTERSTATE AND 
ForeEIGN COMMERCE COMMITTEE 


I appreciate the opportunity of appearing before the committee in support of 
S. 1789. As you know, Mr. Chairman, this bill is most important to the farmers 
of Colorado and adjacent States. It would encourage the development of an 
adequate supply of freight cars and thus help to prevent the recurring annual 
— of such cars which has cost farmers many millions of dollars in crop 
osses. 

It appears that the reason for the present shortage of freight cars is that rail- 
roads not having an adequate supply of their own rolling stock may rent cars from 
other railroads at the rate of $2.75 per day. It costs several thousand dollars to 


4% As “declaratory order” is defined in Section 2(d) of the Administration Procedure Act. 
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build a freight car and because of the extremely low rental costs, fixed by law, 
it is more economical for many railroads to rent freight cars than to build enough 
of their own. 

Each year there is an eastward movement of freight cars because of the fact 
that western railroads are better supplied than eastern railroads with their own 
cars. Each year at harvest time a great body of western rolling stock has found 
its way to eastern railroads and each year there is great difficulty in returning 
enough cars to the Midwest and West to carry the produce of these great agri- 
cultural regions to market. Consequently, grain, sugar beets, and other crops 
often lie on the ground while Congressmen and Senators from Western States 
desperately try to obtain the badly needed freight cars from the eastern railroads. 
As a matter of fact, Mr. Chairman, I am even now awaiting word on the avail- 
ability of cars to carry the first harvest of Colorado wheat to market. I know 
from experience that the situation will become more acute as the harvest season 
develops. 

This bill approaches the problem in a very simple way. It would permit the 
Interstate Commerce Commission to take into account factors that will provide 
just and reasonable compensatioa to railroads owning freight cars so that the 
real rental value may be established instead of the present arbitrary and un- 
realistic figure of $2.75 per day. It is obvious that present unfortunate situation 
has developed because of the present low per diem charge. It seems equally 
obvious that a great deal can be done by permitting the Interstate Commerce 
Commission to make an intelligent and reasonable judgment in setting fair and 
realistic fees. 

I am confident that the committee will give this matter careful attention and 
equally confident that its deliberations will result in a favorable report on S. 
1789 to the Senate. 


STATEMENT OF SENATOR CARL T. CuRTIS 


In support of 8S. 1789 to amend section 1(14) (a) of the Interstate Commerce Act 


Mr. Chairman, I am pleased to submit remarks in support of the bill 
S. 1789, proposing to amend the Interstate Commerce Act to insure the adequacy 
of the national railroad freight car supply. You may recall that I appeared at 
an earlier hearing in support of legislation with the same objective. 

I come from a section of the United States wherein our railroads have been 
more diligent in maintaining an adequate supply of rolling stock than prevails 
in other areas of the country. Yet, each year during periods of peak car load- 
ings, we are plagued with car shortages because cars owned by the western 
roads are in use on lines elsewhere. For many railroads it has become more 
economical to pay the existing per diem rate for use of another road’s cars than 
to maintain an adequate supply of their own requirements. This is a situation 
which has existed for many years and it deserves solution. 

We know that at the present time railroad cars are being retired from service 
at a rate which exceeds the construction of new cars. This fact increases the 
need for enactment of the legislation being heard today by your committee. I 
urge favorable consideration of S. 1789 at the earliest opportunity. 


UNION PACIFIC RAILROAD Co., 
Boise, Idaho, June 9, 1959. 
Hon. FRANK CHURCH, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: Your letter of June 5, reference S. 1789: 

I think your bill has a lot of good points, but there are a few features at which 
we should take a second look. First, it should be remembered that, for example, 
when the Union Pacific receives an eastern line car—for example, Pennsylvania 
or New York Central line car—there is only one direction in which we can move 
this car and that is east, or in the direction of home. On the other hand, if 
we should load, for example, a car of lumber to Chicago, when that car is made 
empty it can travel anyplace in the eastern United States. I have in mind one par- 
ticular car that the Union Pacific shipped east on its first trip as a brand new 
car 6 years ago and to date we have not received this car back. 
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Now, where the high per diem would work a particular hardship not only 
on your western railroads but on your grain shippers of the western country 
is that the western lines anticipate heavy movements of grain and all your west- 
ern railroads will borrow cars from railroads who have a surplus; they will put 
them in shape for grain loading, store them until such time as they are needed 
for grain loading. If your per diem charges are too high, the western railroads 
will not try to anticipate the grain movement but will try to handle the crop 
with the cars that they have on hand. The western railroads could not afford 
to pay an extremely high per diem charge for these stored and borrowed cars 
and expect to get it back from the revenue on the grain cars. 

I honestly believe a high per diem charge will result in an extreme car short- 
age on all western railroads when bulk grain is ready to move. I also believe 
that if the ICC would enforce their own rules which clearly state that when a 
car is made empty that it shall be returned to its owners either loaded or empty 
would go a long way toward solving car shortage insofar as your western rail- 
roads are concerned. This would force railroads who do not have a sufficient 
car supply to buy their own cars and not pay a low per diem rate and use the 
cars of other railroads. 

This is rather a complicated subject and I do not feel I have the ability to 
properly explain it in this letter. If you do not pass this bill too quickly, I think 
I could sit down and expiain this subject to you, but I do not believe a high per 
diem charge is the answer. 

I understand president of the Pennsylvania Railroad has testified on this bill 
either yesterday or today, and he is also expressing the views of the Union 
Pacific Railroad on this subject. 

Best regards, 


W. J. HYNES. 





U.S. SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS, 


June 8, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Other congressional matters prevent me from appearing 
in person this morning in behalf of S. 1789, but I want to take this opportunity 
to express my views on this important legislation and I ask that this letter be 
made a part of the printed record of this hearing. 

Within a month or two I can safely predict that Senator Murray and I, as 
well as our colleagues in the House, will be hearing from Montanans complaining 
of a shortage of boxcars and telling us how the grain elevators are full and no 
boxears are available to relieve the congested situation. This happens every 
year during the peak of the harvest season. 

The railroads simply do not channel enough boxcars into the grain areas to 
handle the movement of the grain harvest. According to recent information, 
this situation is not isolated to agricultural areas in the late summer. It is prev- 
alent throughout the country during the entire year. Empty boxcars are not 
being moved to the right places and here is a definite need for increased numbers 
of boxcars to replace the units that are being taken out of service because they 
are being taken out of service because they are no longer suitable for use. 

A report dated March 31, 1959, which I received from the Chairman of the 
Interstate Commerce Commission, confirms the general deterioration of the situ- 
ation. I was pleased to know that the Commission has a clear grasp of the situ- 
ation. I understand that a similar letter went to other interested Senators and 
I believe that this report should be made a part of the record of this hearing if 
it has not already been done. 

As I understand the situation the Interstate Commerce Commission does not 
have the authority to require the railroads to purchase freight equipment and 
neither does it have authority to prescribe rules and regulations for maintenance 
of freight equipment. However, they can and have brought the matter forcibly 
to the attention of the railroads in an effort to improve the situation. 

According to the information I have at my disposal the railroads are going 
to have to take extraordinary measures to improve the car supply. At this time 
there is no real evidence they are making such a determined effort to purchase 
more freight cars or facilitate the flow of cars into areas where they are needed. 

It is anticipated that there will be a record harvest this fall and coupled with 
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an increase in our economy the car shortage could reach mammoth proportions. 

Mr. Chairman, the time has come for the Congress to take action and bolster 
the Commission’s power in this regard. It is apparent that we will not be able 
to rely on the railroads themselves. The enactment of 8S. 1789 will go far in 
improving the situation; it will give the Interstate Commerce Commission a tool 
with which they can insure the adequacy of the national railroad freight car 
supply. This legislation is not dictatorial, but it will encourage the acquisition 
and maintenance of an adequate fleet of freight cars. 

Early and favorable consideration of this bill will be in the best interests of 
our economy and the national defense. 

My distinguished colleague, the senior Senator from Montana, James E. Mur- 
ray, is also a cosponsor of this bill and he and our colleagues in the House, Con- 
gressmen Lee Metcalf and LeRoy Anderson, have asked that they be associated 
with my remarks in support of S. 1789. 

Thanking you and with best personal wishes, I am 

Sincerely yours, 
MIKE MANSFIELD. 





INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D.C., March 31, 1959. 
Hon. MIKE MANSFIELD, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR MANSFIELD: This is in answer to your letter of March 25 con- 
cerning a recent article appearing in the Wall Street Journal related to an 
anticipated dilemma facing shippers on account of an inadeqaute car supply. 
The article elaborates on similar comments published throughout the country in 
newspaper editorials and trade magazines. With a continued upturn in business 
and a normal harvest, there is little doubt that the fears expressed by shippers 
are justified. 

Since the early part of January, some slight boxcar shortages have been re- 
ported, particularly in the Northwest area. These shortages have been more 
or less restricted to the so-called special type boxcars, such as insulated, damage 
free, and wide door 50-foot cars. With the exception of these types of cars and 
possible spasmodic shortages of other specialized equipment, no serious supply 
problem has been encountered since late in 1957. 

For some time the Commission has been greatly concerned with the deteriorat- 
ing freight car supply. Considerable correspondence has been exchanged between 
the Commission and the Association of American Railroads calling their atten- 
tion to the reduction in serviceable freight cars and to the heavy increase of 
bad-order equipment. 

On September 22, 1958, Commissioner Freas, who was Chairman at that time, 
addressed a letter to Mr. Daniel P. Loomis, president of the Association of 
American Railroads, calling his attention to the reduction in serviceable freight 
cars and to the heavy increases in bad-order equipment, and requesting that 
he impress upon the members of his board the gravity of the situation. A reply 
was received from President Loomis on October 1, 1958, stating that a copy 
of Chairman Freas’ letter had been sent to the chief executives of all member 
lines and that a copy would be included in the minutes of the board of directors 
meeting. In his letter he indicated that as soon as the loadings justified it, 
the railroads would recall additional forces to put the car fleet in order. 

On October 3, 1958, Chairman Freas replied to Mr. Loomis that he considered 
the freight-car situation more serious than was portrayed in Mr. Loomis’ letter, 
and advised him that reports from our field force indicated that a large number 
of boxcars carried as serviceable were not suitable for even rough freight load- 
ing and that with the mild increase in ioadings in October there were shortages 
of cars of several types for loading. He was further advised that while minor 
repairs can, of course, be made quickly, it is too late to start major repairs 
or build new cars when the shortage is upon us; and that in the broad interest 
of the country, as well as in the special interest of the railroads, positive and 
vigorous action seemed clearly called for. 

Instead of making an improvement in the bad-order situation, it has steadily 
deteriorated up to the present time; and while reports have been issued by 
the association to the effect that practically all of the major carriers in the 
country have reactivated their car-repair programs and have as their objective 
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the reduction of their bad-order cars within a reasonable figure, results are 
not in evidence so far. 

Division 3 of the Commission, which has direction over car-service matters, 
held an informal conference with Vice President May, of the Association of 
American Railroads, on February 17, at which time the freight-car supply was 
further discussed; and this matter will be handled further with the Associa- 
tion of American Railroads stressing the importance of railroads giving imme- 
diate attention to the bad-order situation. 

As of March 1, 1959, there was a total of 157,870 bad-order cars (9.2 percent 
of total ownership) being held awaiting repair by all class I railroads in the 
United States. Of this total, 89,487 cars or 20.1 percent of total ownership of 
six eastern and Allegheny lines were in unserviceable condition. 

The six eastern and Allegheny carriers own 25.8 percent of all freight cars, 
with the unserviceable cars representing 56.7 percent of the total unserviceable 
cars being held as of March 1, 1959. 

Eastern district railroads had 29,410 cars or 10.1 percent of total ownership 
in bad order condition; Allegheny district carriers had 74,089 cars or 22.1 per- 
cent bad order; Pocahontas district lines had 9,552 cars or 5.4 percent held 
awaiting repair and southern district lines had 13,172 cars or 5 percent held 
awaiting repair. 

All class I railroads in the western district of the United States had a com- 
bined total of 31,647 cars or 4.8 percent of ownership in unserviceable condition. 

The following tabulation shows the eastern and Allegheny carriers reporting 
the majority of bad-order cars, indicating number of bad-order cars being held 


and percentage of bad-order cars to total ownership of each earrier as of 
March 1, 1959: 


Cars Percent 

—_—_—_—_—— - — _ | 

AI GO GA a li i a a ae a Seb eee oe a 13, 080 11.6 
BOO ons CHOU GE by RAN aiden da dcccadnccuas aus eta coat ae 3, 572 12.6 
SUNN CIN i 8 a a 17, 413 18.3 
Une OU ON a ik cicicabegnndbs eects daa ; 26.6 
I Nix ic csc Spiga tpn din chips Nas eahcsdis bls tags aac beatae 44, 885 26.3 
NE CN 5. cas camaudancaddaminebctinudnceiananalacnea aon 8, 481 28.5 


Excluding eastern and Allegheny district carriers, other railroads in the 
United States had a bad order percentage of 5 percent on March 1, 1959, which 
is not considered too far out of line. . 

Railroads had gross 1958 operating revenues of $9.6 billion, a decrease under 
1957 of nearly $900 million, or 8.5 percent. The biggest drop occurred among 
carriers in the eastern part of the country. As a result of the sharp dropoff in 
traffic and revenues, the railroads have been forced to curtail expenditures of 
virtually every nature. They have reduced all maintenance forces to a bare 
minimum, and consequently very little repair work has been done to equipment 
located on their rails. 

The Commission does not have authority to require railroads to purchase 
freight equipment, and neither does it have authority to prescribe rules and 
regulations for maintenance of freight equipment. However, we will continue 
to bring the matter forcefully to the attention of the railroads in an effort to im- 
prove the present situation. 

I respectfully refer you to legislative recommendation No. 1 contained in the 
72d annual report of the Interstate Commerce Commission for the fiscal year 
ended June 30, 1958, pages 135-136, recommending legislation designed to im- 
prove the car supply. The recommendation reads as follows: 

“We recommend (a) that section 1(15) be amended so as to authorize the 
Commission to direct the assessment of penalty per diem charges as an aid 
in alleviating shortages of railroad freight cars during periods of emergency or 
threatened emergency, or (b) that section 1(14) be amended so as to authorize 
the Commission to include as a factor in determining the amount of per diem 
charge, the earning power or value of the use of the vehicle lost to the owner 
when used or appropriated by others.” 

A discussion of the recommendation and reasons for its submission are also 
contained in the report. If enacted, this proposed legislation will provide an 
incentive for individual carriers to own and maintain a freight car fleet suf- 
ficient to protect their requirements rather than suffer the penalty of high 
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per diem charges during car shortages through the use and holding of 
foreign cars on their line due to the inadequacy of their car ownerships. 

It is the consensus of Opinion among traffic executives that rail carriers 
must take extraordinary measures to improve the car supply. This is necessary 
to cope with the predicted increase in the national economy and to avoid what 
might easily be a car shortage of mammoth proportions. With the realization 
of the anticipated upturn in gross revenues, carriers will be in a better position 
to cope with the car supply problem through the purchase of new equipment and 
the rehabilitation of the existing car fleet. 

I assure you that the Commission is alerted to the seriousness of the threat- 
ened car shortage. It is continually studying the freight car problem and is 
ready to take necessary precautionary measures, including the issuance of 
service orders, to avert any roadblock to the economy of the Nation. 

Sincerely yours, 


FREIGHT CAR SUPPLY 


KENNETH H. Tuaete, Chairman. 


STATEMENT OF Harry O. MATHEWS ON BEHALF OF THE NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE 


Before the Subcommittee on Freight Car Shortage of the Senate Committee 
on Interstate and Foreign Commerce in re S. 1789, S. 1811, and S. 1812 


My name is Harry O. Mathews, of Chicago, Ill. I am general manager of 
transportation of Armour & Co., a member of the National Industrial Traffic 
League, and chairman of the legislative committee of the league. I appear 
here to express the position of the membership of the league with respect to 
the provisions of 8S. 1789, S. 1811, and 8S. 1812. 

S. 1789, 1811, and 1812 provide for new or increased authority in the Inter- 
state Commerce Commission for fixing per diem rates representing the com- 
pensation to be received by railroads owning freight cars for the use of those 
ears when on other railroads in freight service. 

These proposals may be described as representing penalty per diem, incen- 
tive per diem and factors required to be considered in determining the per diem 
rates. 

It is difficult to define a line of demarcation between penalty per diem and 
incentive per diem, except to describe the former as contemplating arbitrary 
excessive charges intended to discourage detentions and delays of cars when 
on foreign lines, and the latter to contemplate high charges based on elements 
of cost or value, intended simply to encourage railroads to maintain individually 
adequate supplies of cars. 

The National Industrial Traffic League strictly opposes penalty per diem, is not 
persuaded that present proposals of incentive per diem are in the public interest 
or good for shippers or railroads, and is definitely opposed to mandatory direc- 
tions including in the determination of per diem rates the supposed value of 
the use of the car of which the owner is deprived when out of its possession. 

The National Industrial Traffic League is a national organization of those 
directly and individually engaged in the shipment and receipt of commodities. 
Its membership of over 1,700 includes not only many manufacturing and com- 
mercial concerns, large and small, but many chambers of commerce, boards of 
trade, and area and national trade associations whose members likewise have 
a substantial and continuing interest in traffic and transportation matters. 
The league represents and expresses the interest of those who will ship and 
receive freight in this country, the direct users of transportation charges. It 
has no carrier members. The membership is drawn from all parts of the United 
States and includes practically every line of industrial and commercial activity. 

Fundamentally, the league’s problem is in close harmony with the national 
transportation policy set forth in the preamble of the act, supporting sound and 
efficient conditions of transportation by all firms under private operation and 
Commission regulations. 

In respect of matters of car service, meaning the rules and conditions of 
freight-car supply of and operation by the railroads with regard to the subject 
of demurrage between shippers and the rails, the league has been recognized by 
the Interstate Commerce Commission to the extent of a special procedure de- 
scribed in the decisions of the Commission, in which such questions and matters 
are the subject of conferences conducted by the Commission with the railroads 
and with the league as representing the shipping public generally. 
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For many years the league has been most active in conferences with the Com- 
mission and with representatives of the Association of American Railroads on 
the general question of adequate car supply, and it has cooperated with Govern- 
ment authorities in efforts to promote railroad-car building. 

The league is in sympathy with any sound proposals which will encourage an 
adequate railroad-car supply, avoiding the perennial shortages which are so 
costly to shippers generally and lose traffic and revenue to the railroads. 

The league should consider favorably any sound proposals of changes in the 
treatment of per diem which will afford substantial incentive for and promote 
car building and ownership by railroads in behalf of an adequate national car 
supply. So that the committee may understand the philosophy underlying the 
league’s position with respect to the present proposals, a short statement on the 
general subject of per diem seems appropriate. 

Per diem payments represent compensation by railroad-car users to rail- 
road-car owners under a longstanding and highly commendable agreement under 
which, in substance, all of the principal railroads have joined in pooling their 
freight cars and is part of a nationwide system of through routes over which 
carload traffic flows freely without important regulations over the lines of all 
railroads throughout the country and under freight rates which are calculated to 
encourage such universal movements. The railroad managements agreed volun- 
tarily upon the per diem arrangements and rules governing the responsibility for 
and repairs to cars and the per diem rates of payment. These rates to some 
extent represent bargaining among railroads of different interests and operat- 
ing under different circumstances, and, as a whole, they reflect the desirability 
of per diem payments which are equally fair to the railroad user and to the rail- 
road owner, but without any elements of profit over and above the cost of 
ownership maintenance and some return on investment. 

The Interstate Commerce Commission is presently authorized under subpara- 
graph (a) of paragraph 14 of section 1 of the act to establish reasonable rules, 
regulations, and practices with respect to car service, including the compensa- 
tion to be paid and other terms of any arrangements for the use of cars, loco- 
motives, ete. This is somewhat similar to its authority to fix the freight rates 
which the railroads charge and the shippers pay for the transportation of goods. 
Essentially, railroad managements have the primary responsibility and preroga- 
tive of fixing the freight rates and fixing the car-service charges. 

It seems to the league decidedly questionable whether it would be to the 
interest of either the shippers or the railroads to impose on the Commission 
the primary function of fixing per diem rates which both car owners and car 
users must accept, since this spells lessened responsibility and impairs the 
freedom of railroad managements in agreements and actions with respect to 
matters of strictly intercarrier payments. 

In sharp contrast, when it comes to matters of division of freight rates and 
transportation charges between railroads under services rendered for shippers, 
the Commission does not have primary responsibility or authority, but may act 
only upon complaint and in the event of a disagreement of the participating 
carriers. 

The league’s general position is that under the present law the Commission 
has ample authority to deal with the whole question of per diem, and that the 
granting of further powers is undesirable and unwise. 


Ss. 1811 


S. 1811 is captioned “A bill to amend section 1(14)(a) of the Interstate 
Commerce Act to provide an incentive for construction and maintenance of an 
adequate national supply of freight cars.” This is, of course, a highly laudable 
purpose. The amendment amounts to an instruction to the Commission that in 
establishing per diem rates, for the use by one railroad of freight cars owned by 
another railroad, the Commission shall prescribe maximum reasonable com- 
pensation for such use, as an incentive. Further, that it “shall include as a 
factor in such compensation, the earning power or value of the use of such 
vehicle which is lost by the owner when it is used or appropriated by others.” 
The soundness of such direction is highly questionable, and appears to the league 
completely impracticable. 

The main direction is that the Commission shall prescribe maximum, reason- 
able compensation. What is the intention of this direction and what will be 
the result of prescribing maximum compensation? Are respondent railroads 
to be compelled to pay the full rates fixed as maximum when using foreign 
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ears? And are railroad car owners to be compelled to exact or receive such 
rates fixed as maximum compensation? In other sections of the act there 
are many references and distinctions between maximum rates and minimum 
rates; and fundamentally there is supposed to be a realm of reasonableness 
within which railroads are clearly free to fix the rates actually supplied for 
services or facilities. The fixing of a maximum rate, unless its adoption is in 
substance made mandatory, would not seem to furnish an incentive for main- 
taining a car supply. 

A further provision requires that the compensation fixed shall include as a 
factor the earning power or value of the use of the vehicle. There are no 
directions or standards suggested to be observed or followed in that connection. 
Plainly, the Commission will have to devise its own methods and bases for carry- 
ing out such direction; and it is hard ot see what evidence can be taken as 
sustaining sound, general conclusions or even specific findings. By longstanding 
custom, generally speaking, all cars of all types and categories, all ages and 
conditions, are subject to a uniform per diem rate; that is, of course, where 
the compensation is on a time rather than mileage basis or use. Railroads in 
various parts of the United States, and individual railroads in other areas, vary 
greatly in the character of their traffic, the conditions and circumstances of 
their freight movements, and thus there are very great differences regionally 
and within areas as to the “earning power” of cars. 

Such differences also exist as to the types of cars principally used on dif- 
ferent railroads or in different areas, in the variety of their uses and in the 
varieties of the equipment itself. It seems inconceivable that the relatively 
short haul Bangor & Aroostook Railroad (in Maine) is comparable in earning 
power per car-day; that is, as to any particular type of car, with the long- 
haul Southern Pacific Railroad in the far West; that is to say, whether the 
comparison of the two roads (on the two areas) is attempted with respect to a 
particular type of car, or it is attempted to average many or all types as to 
each railroad or each area. 

For all practical purposes, it seems that the term “earning power” is not en- 
tirely synonymous with the term “value of the use of the vehicle lost to the 
owner.” If the Bangor & Aroostook had possession of a boxcar to transport 
potatoes at rates barely equal to out-of-pocket costs, the value to it of the use 
of the car lost while in the possession of the Southern Pacific might be a mere 
fraction of what the Southern Pacific earns in that car, or vice versa. 

I am not advised of any study or recommendations on the subject of fixing 
per diem rates which indicates that the Commission has in contemplation the 
standards or rules for determining the earning power or value of uSe on a 
national, area or individual railroad basis. It would seem, however, there will 
be great confusion when its conclusions on this feature are attempted to be 
applied to the longstanding uniform national per diem rate if this bill is en- 
acted into law. 

The league seriously doubts the wisdom or legal validity of the amendment 
of section 1(14) contemplating the inclusion, as a factor in determining the 
amount of per diem charges, of the earning power or value of the use of the 
vehicle lost to the owner when used or appropriated by others. I have at- 
tempted to point out the basis for such doubt. The league seriously questions 
whether it is in the interest of either shippers or railroads to impose on the 
Commission the primary function of fixing per diem rates, which both car 
owners and car users must accept, since this spells lessened responsibility and 
freedom of railroad managements with respect to matters of strictly inter- 
earrier payments. 

I have endeavored to point out practical features which amount to strong 
objections, both as to the wisdom and legal validity of the proposed amendment. 


8. 1812 


S. 1812 proposes to amend section 1(15) of the Interstate Commerce Act so 
as to aid in alleviating shortages of railroad freight cars during periods of emer- 
gency or threatened emergency. It will provide specific power in the Commis- 
sion to impose penalty per diem rates and charges against any one or more 
carriers in periods of car shortages or threatened car shortages or other emer- 
gency, and in behalf of promoting the expeditious movement, distribution, inter- 
change, and return of freight cars. 

This is penalty per diem, and this is a subject on which the league has long 
maintained a position of strong opposition. This position was expressed in 
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appearances before the committees of the Senate and House in previous ses- 
sions when bills similar to S. 1812 were under consideration. 

In the 84th Congress, the printed report of the subcommittee of the Senate 
on S. 2770, amending Interstate Commerce Act (to alleviate freight car short- 
ages) contains beginning on page 75 the statement of Wm. H. Ott, then chair- 
man of the league’s legislative committee, strongly expressing the league’s 
objections to penalty per diem. 

Similar appearance was made in the House by Mr. John C. Allen on behalf 
of the league on May 1, 1957, in the hearings on H.R. 3626 and H.R. 5330. 
Those proceedings have not been printed. 

The league urges that S. 1811 and S. 1812 be not approved. 


S. 1789 


S$. 1789 proposes an amendment of section 1(14) (a) of the act along lines very 
different from the proposal of penalty per diem in S. 1812; and it states different 
factors or features to be considered by the Commission in determining rates of 
per diem payment by railroad users or railroad owners of freight cars. This 
bill seems to be in the direction of incentive per diem which subject is being 
given more sympathetic consideration by the league than the matter of penalty 
per diem. At the last annual meeting after voting down a resolution in support 
of incentive per diem, the membership voted that the subject should have study 
by a select committee and future consideration by the league itself. 

Just one feature in S. 1789 attracts our attention, i.e., the alternative phrase 
contemplating use (in determining per diem compensation) “or elements re- 
flecting the value or use of freight cars.” With considerable uncertainly as to 
the intended meaning of that phrase, I suggest that it may well be subject to 
criticisms which we have expressed above of provisions of S. 1811. 

WasuHincTon, D.C., June 15, 1959. 


STATEMENT Of SENATOR EUGENE McCarthy 
Before Committee on Interstate and Foreign Commerce, June 12, 1959 


Mr. Chairman, I am making this statement to urge the Committee on Inter- 
state and Foreign Commerce to favorably report S. 1789 to amend section 
1(14) (a) of the Interstate Commerce Act “to insure the adequacy of the na- 
tional railroad freight car supply, and for other purposes.” The amendment 
would require the Interstate Commerce Commission to consider, in fixing the 
compensation to be paid for the use of freight cars, the adequacy of the Nation’s 
freight car supply. On the basis of this consideration, the Commission would be 
required to determine whether compensation should be computed on the basis 
of the owner’s expense in owning and maintaining freight cars or should, in- 
stead, be computed on such other basis or combination of bases which will provide 
“just and reasonable compensation to freight car owners, contribute to sound 
car service practices, and encourage the acquisition and maintenance of a car 
supply adequate to meet the needs of commerce and national defense.” 

Over a period of time, the Nation’s railroad freight car supply has decreased 
significantly. The cause of this decrease may be attributed to the provision in 
the present law which requires the Interstate Commerce Commission to es- 
tablish the per diem rate to cover only the minimal cost of ownership. When 
a car is operated on the tracks of another railroad, the per diem rate is re- 
ceived by the railroad owning the car. The ICC is prevented by the existing 
law from increasing the per diem charge to encourage the building of additional 
cars and the quick return of freight cars to owning railroads. It is, therefore, 
frequently cheaper to use the freight cars of another railroad and to pay the 
per diem rate rather than building additional freight cars. 

Although the shortage of freight cars has not become dangerous in recent 
years because of the lack of traffic, current economic trends indicate an increase 
in railroad activity. If these trends continue, there will be a shortage of freight 
cars in the summer and fall of 1959. 

S. 1789 would permit the ICC to consider several significant factors in de- 
termining fair and equitable compensation for the use of freight cars. The 
enactment of this bill would facilitate the construction of freight cars which 
are vital to commercial shippers and the demands of national defense. 
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STATEMENT OF SENATOR FRANK E. Moss or UTAH 


Before Surface Transportation Subcommittee, Senate Interstate and Foreign 
Commerce Committee, June 9, 1959 


Mr. Chairman and members of the subcommittee, the people of Utah, and 
other Western States, are again facing a critical shortage of freight cars for 
shipping agricultural products and livestock. From all present indications the 
shortage this summer and fall may be one of the worst for many years. If en- 
acted before the harvest season is in full swing, the bill before the subcommittee 
today (S. 1789) would authorize the ICC to take action to meet this immediate 
crisis. Its passage would also help bring an end to the perennial shortage of 
freight cars to take produce to market. 

The economy of Utah, as of many other Western States, is dependent to a 
substantial extent upon agricultural products which must find markets far 
removed from the production areas. Prospects for securing necessary freight 
ears at the time and place needed are no better this year than they have been in 
the past, despite sizable orders for new freight cars placed by many of the 
railroads. New cars are not being added as fast as old cars are being retired. 
In 1958, when there was a recession in business activity, freight car shortage 
was serious during the harvest season, and the continued increase of business 
activity and prospective bumper crops for 1959 are making even greater demands 
upon the freight car supply. 

The immediate reason for the pending freight car shortage is that railroads 
do not own adequate fleets. Many railroads, particularly the western railroads, 
have maintained fleets large enough to handle their own volume of business but 
many eastern roads have far too few freight cars. 

In addition, there has not been sufficient maintenance of the existing fleet, as 
illustrated by the fact that as of May 1, 1959, 8.3 percent of the freight cars in 
class I railroads were in bad order. Maintenance has improved somewhat per- 
centagewise, but the number of serviceable cars has continued to decline while 
carloadings have steadily mounted. The cumulative carloadings through May 
23, 1959, was 12.1 percent greater than for the corresponding period of 1958, 

Eastern railroads argue that scant earnings during postwar years have made 
it impossible for them to maintain their fleets. But the freight car shortages 
have been with us far longer than the past few years. Bad-order cars in eastern 
railroad ownership totaled 10.1 percent as of March 1, 1959, and 4.8 percent in 
the western region. As of May 1, class I railroads owned 1,707,280 freight cars, 
of which 8.3 percent were in bad order, leaving a serviceable fleet of 1,566,260 
ears. This was a decline in ownership of 14,520 cars from March 1, 1959. 
Freight car shortages averaged over 2,000 cars daily during the week of May 
16, including 1,078 plain boxcars—the type of freight cars which are needed for 
all fruit, grain, and livestock shipments. The shortage will grow much worse 
as harvesting progresses. 

In addition to the inadequacy of the freight car fleet in general, a special 
problem confronts the western carriers and shippers as they require very large 
numbers of cars during the harvest season and cars are not returned promptly 
from the eastern area. The per diem charge of $2.75 for off-line cars is con- 
sidered one of the principal reasons cars do not return to their owners. 

This per diem charge is too low for a piece of equipment costing from $10 
to $20 thousand. The earning level of the average freight car greatly exceeds 
this amount. But so long as it is cheaper to pay the charge for using off-line 
cars than to build new cars the railroads naturally have no incentive to pur- 
chase new cars or maintain old cars in good order. Underbuilding by some 
strategically situated railroads will continue to be the policy. 

S. 1789 is designed to remedy this situation by authorizing the ICC to fix the 
per diem charges at a level which will provide just and reasonable compensa- 
tion to car Owners, contribute to sound car service practice, and provide an in- 
centive to every railroad to procure and maintain a car supply adequate to 
meet the needs of commerce and national defense. The courts have heretofore 
held that the Commission does not have power to fix per diem charges for these 
purposes under the present section 1(14) (a) of the Interstate Commerce Act. 

Per diem charges which would eliminate loss to the owners and gain to the 
users of off-line freight cars would go a long way toward remedying recurrent 
ear shortages. Shippers and producers of basic commodities find it difficult 
to understand the railroad complaints about low traffic volume in view of the 
inadequate supply of freight cars to carry the volume that now seeks to move 
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by rail. The authority contained in S. 1789 was requested by the ICC early 
this year when the probability of serious car shortages became apparent. 

It is time for something to be done to assure an adequate freight car supply 
for all normal traffic and a reasonably adequate supply during periods of emer- 
gency. S. 1789 will be a big step in the right direction. 


WASHINGTON PusLic SERVICE CoMMISSION, 
Olympia, June 1, 1959. 

Re freight car shortage. 

Hon. WARREN G. MAGNUSON, 

New Senate Office Building, 

Washington, D.C. 


Dear MAGGIE: I have your notice relative to hearings to be held by your com- 
mittee, scheduled for June 8 and 9, relative to the railroad car shortages. I am 
chairman of the special committee of the NARUC on car shortages, and in con- 
junction with my committee am making up a report to be presented at our an- 
nual convention in Philadelphia October 12. A committee meeting will be held 
probably in Chicago on July 9 and 10. 

We have certain material available to us at this time relative to car repairs 
and upgrading and the construction of new cars. Some of the lines apparently 
are doing a good job. Many others, however, are not building cars as fast as 
they are being depreciated, nor are they doing an adequate repair job. I would 
appreciate receiving from you any pertinent material that may come from your 


hearing that I can use in our committee report, along with any other suggestions 
that you may have. 


With kindest personal regards, I remain 
Sincerely yours, 


FRANCIS PEARSON, Chairman. 


STATEMENT ON BEHALF OF THE NATIONAL ASSOCTATION OF RAILROAD AND UTILITIES 
COMMISSIONERS 


Before the special subcommittee of the Senate Committee on Interstate and 


Foreign Conmerce in support of 8. 1789, S. 1811, and 8. 1812, June 8 and 9, 
1959 


The National Association of Railroad and Utilities Commissioners is a volun- 
tary organization embracing within its membership the members of the railroad 
and public utility regulatory commissions and boards of the several States of the 
United States. The Federal regulatory commissions, the ICC, the FCC, the 
FPC, the SEC, and the CAB are also members of the association but on matters 
of legislation the association does not presume or attempt to speak for these Fed- 
eral agencies. My appearance is on behalf of the State commission members of 
the association. 

At a regular meeting of the executive committee of the association held in 
Washington, D.C., on February 28, 1957, the following resolution was duly 
adopted : 


“Resolution relating to S. 942 and H.R. 3626, 85th Congress 


“Whereas there has been introduced in the 85th Congress legislation to amend 
the Interstate Commerce Act so as to aid in alleviating shortages of railroad 
freight cars during periods of emergency or threatened emergency by authorizing 
the Interstate Commerce Commission to promote the expeditious movement, dis- 
tribution, and interchange or return of freight cars: Now, therefore, be it 

Resolwed, That the executive committee of the National Association of Rail- 
road and Utilities Commissioners hereby records its support of the objectives of 
such legislation; and 

“Resolved further, That the legal representatives of the association are hereby 
authorized to present the views of the association to the appropriate committees 
of the Congress on such legislation or any similar bills designed to accomplish 
the same objective; namely, to help alleviate shortages of railroad freight cars.” 

One of the most vexing, costly, and serious problems in railroad transporta- 
tion today is the problem of inadequate freight car supply. The size of the 
Nation’s railroad freight car fleet has been steadily decreasing over the years. 
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STATEMENT OF SENATOR FRANK E. Moss or UTAH 


Before Surface Transportation Subcommittee, Senate Interstate and Foreign 
Commerce Committee, June 9, 1959 


Mr. Chairman and members of the subcommittee, the people of Utah, and 
other Western States, are again facing a critical shortage of freight cars for 
shipping agricultural products and livestock. From all present indications the 
shortage this summer and fall may be one of the worst for many years. If en- 
acted before the harvest season is in full swing, the bill before the subcommittee 
today (S. 1789) would authorize the ICC to take action to meet this immediate 
erisis. Its passage would also help bring an end to the perennial shortage of 
freight cars to take produce to market. 

The economy of Utah, as of many other Western States, is dependent to a 
substantial extent upon agricultural products which must find markets far 
removed from the production areas. Prospects for securing necessary freight 
ears at the time and place needed are no better this year than they have been in 
the past, despite sizable orders for new freight cars placed by many of the 
railroads. New cars are not being added as fast as old cars are being retired. 
In 1958, when there was a recession in business activity, freight car shortage 
was serious during the harvest season, and the continued increase of business 
activity and prospective bumper crops for 1959 are making even greater demands 
upon the freight car supply. 

The immediate reason for the pending freight car shortage is that railroads 
do not own adequate fleets. Many railroads, particularly the western railroads, 
have maintained fleets large enough to handle their own volume of business but 
many eastern roads have far too few freight cars. 

In addition, there has not been sufficient maintenance of the existing fleet, as 
illustrated by the fact that as of May 1, 1959, 8.8 percent of the freight cars in 
class I railroads were in bad order. Maintenance has improved somewhat per- 
centagewise, but the number of serviceable cars has continued to decline while 
carloadings have steadily mounted. The cumulative carloadings through May 
23, 1959, was 12.1 percent greater than for the corresponding period of 1958. 

Jastern railroads argue that scant earnings during postwar years have made 
it impossible for them to maintain their fleets. But the freight car shortages 
have been with us far longer than the past few years. Bad-order cars in eastern 
railroad ownership totaled 10.1 percent as of March 1, 1959, and 4.8 percent in 
the western region. As of May 1, class I railroads owned 1,707,280 freight cars, 
of which 8.3 percent were in bad order, leaving a serviceable fleet of 1,566,260 
ears. This was a decline in ownership of 14,520 cars from March 1, 1959. 
Freight car shortages averaged over 2,000 cars daily during the week of May 
16, including 1,073 plain boxcars—the type of freight cars which are needed for 
all fruit, grain, and livestock shipments. The shortage will grow much worse 
as harvesting progresses. 

In addition to the inadequacy of the freight car fleet in general, a special 
problem confronts the western carriers and shippers as they require very large 
numbers of cars during the harvest season and cars are not returned promptly 
from the eastern area. The per diem charge of $2.75 for off-line cars is con- 
sidered one of the principal reasons cars do not return to their owners. 

This per diem charge is too low for a piece of equipment costing from $10 
to $20 thousand. The earning level of the average freight car greatly exceeds 
this amount. But so long as it is cheaper to pay the charge for using off-line 
cars than to build new cars the railroads naturally have no incentive to pur- 
chase new cars or maintain old cars in good order. Underbuilding by some 
strategically situated railroads will continue to be the policy. 

S. 1789 is designed to remedy this situation by authorizing the ICC to fix the 
per diem charges at a level which will provide just and reasonable compensa- 
tion to car owners, contribute to sound car service practice, and provide an in- 
centive to every railroad to procure and maintain a car supply adequate to 
meet the needs of commerce and national defense. The courts have heretofore 
held that the Commission does not have power to fix per diem charges for these 
purposes under the present section 1(14)(a) of the Interstate Commerce Act. 

Per diem charges which would eliminate loss to the owners and gain to the 
users of off-line freight cars would go a long way toward remedying recurrent 
car shortages. Shippers and producers of basic commodities find it difficult 
to understand the railroad complaints about low traffic volume in view of the 
inadequate supply of freight cars to carry the volume that now seeks to move 
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by rail. The authority contained in S. 1789 was requested by the ICC early 
this year when the probability of serious car shortages became apparent. 

It is time for something to be done to assure an adequate freight car supply 
for all normal traffic and a reasonably adequate supply during periods of emer- 
gency. 8S. 1789 will be a big step in the right direction. 


WASHINGTON PUBLIC SERVICE COMMISSION, 
Olympia, June 1, 1959. 

Re freight car shortage. 

Hon. WARREN G. MAGNUSON, 


New Senate Office Building, 
Washington, D.C. 


Dear Macaie: I have your notice relative to hearings to be held by your com- 
mittee, scheduled for June 8 and 9, relative to the railroad car shortages. Iam 
chairman of the special committee of the NARUC on car shortages, and in con- 
junction with my committee am making up a report to be presented at our an- 
nual convention in Philadelphia October 12. A committee meeting will be held 
probably in Chicago on July 9 and 10. 

We have certain material available to us at this time relative to car repairs 
and upgrading and the construction of new cars. Some of the lines apparently 
are doing a good job. Many others, however, are not building cars as fast as 
they are being depreciated, nor are they doing an adequate repair job. I would 
appreciate receiving from you any pertinent material that may come from your 
hearing that I can use in our committee report, along with any other suggestions 
that you may have. 

With kindest personal regards, I remain 

Sincerely yours, 


FRANCIS PEARSON, Chairman. 


STATEMENT ON BEHALF OF THE NATIONAL ASSOCTATION OF RAILROAD AND UTILITIES 
COMMISSIONERS 


Before the special subcommittee of the Senate Committee on Interstate and 
Foreign Conmmerce in support of S. 1789, S. 1811, and S. 1812, June 8 and 9, 
1959 


The National Association of Railroad and Utilities Commissioners is a volun- 
tary organization embracing within its membership the members of the railroad 
and public utility regulatory commissions and boards of the several States of the 
United States. The Federal regulatory commissions, the ICC, the FCC, the 
FPC, the SEC, and the CAB are also members of the association but on matters 
of legislation the association does not presume or attempt to speak for these Fed- 
eral agencies. My appearance is on behalf of the State commission members of 
the association. 

At a regular meeting of the executive committee of the association held in 
Washington, D.C., on February 28, 1957, the following resolution was duly 
adopted : 


“Resolution relating to 8S. 942 and H.R. 3626, 85th Congress 


“Whereas there has been introduced in the 85th Congress legislation to amend 
the Interstate Commerce Act so as to aid in alleviating shortages of railroad 
freight cars during periods of emergency or threatened emergency by authorizing 
the Interstate Commerce Commission to promote the expeditious movement, dis- 
tribution, and interchange or return of freight cars: Now, therefore, be it 

Resolved, That the executive committee of the National Association of Rail- 
road and Utilities Commissioners hereby records its support of the objectives of 
such legislation; and 

“Resolved further, That the legal representatives of the association are hereby 
authorized to present the views of the association to the appropriate committees 
of the Congress on such legislation or any similar bills designed to accomplish 
the same objective; namely, to help alleviate shortages of railroad freight cars.” 

One of the most vexing, costly, and serious problems in railroad transporta- 
tion today is the problem of inadequate freight car supply. The size of the 
Nation’s railroad freight car fleet has been steadily decreasing over the years. 
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The problem has become one of such serious proportions, that the NARUC in 
1955 established a special committee to study the matter. The committee, since 
that time, has been actively engdged in its study, directed toward accomplishing 
two objectives: (1) An increase in the Nation’s freight car supply through the 
building of new and additional cars, and (2) the maximum utilization of the 
existing car supply. . 

In line with these efforts, the committee recommended and the executive com- 
mittee of the NARUC endorsed the enactment of so-called per diem legislation 
in the 85th Congress. Similar bills, S. 1789, S. 1811, and S. 1812 have been 
introduced in this Congress. S. 1789 and 8S. 1811 would empower the ICC in 
fixing per diem rates to consider factors such as level of freight car ownership 
and the value of the use of the car. Such an approach serves more directly 
as a stimulus to the building of new and additional cars, S. 1812 would em- 
power the ICC, during periods of shortage or threatening shortage, to fix charges 
in addition to existing per diem charges aimed to promote the maximum utiliza- 
tion of equipment. . 

Each of these bills is aimed at the same objective namely to help alleviate 
shortages of railroad freight cars, and this objective is heartily endorsed by 


the NARUC. 

While such an endorsement is a serious step, it appears to be a reasonable 
and necessary one in light of the adverse economic impact resulting from the 
periodic crises in freight car supply. The inability of shippers to secure freight 
ears results in reduced production and payrolls, increased inventories causing 
greater costs, and postponed or canceled expansion programs. While this 
total loss cannot be fully determined, it does nevertheless clearly emphasize the 
serious and stifling effect that the freight car shortage has on the economy in 
some areas of the United States. The areas most distressed are in those 
States economically concerned with the transportation facilities available for 
grain, cotton, lumber, and coal shipments, and the shipment of commodities 
requiring refrigeration cars. 

Furthermore, and perhaps paramount, is the question of what would happen 
to our defense effort in the event of another full-scale war emergency if the 
Nation’s railroads cannot expeditiously handle the commercial traffic now 
offered them. 

Accordingly, it is deemed appropriate to take all reasonable steps directed 
toward the acquisition of an adequate freight car supply and toward maximum 
utilization of our Nation’s existing freight car supply. In the opinion of the 
State regulatory commissions, the enactment of such legislation as is before 
this special committee at this time will contribute to that end. The NARUC, 
therefore, favors the enactment of this legislation. 

Respectfully submitted. 

AusTIN L. RosBErtTs, Jr., 
General Solicitor, NARUC. 


WEYERHAEUSER SALES Co., 
St. Paul, Minn., June 3, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
U.S. Senate, Washington, D.C. 


Deak Siz: We have information to the effect that the Senate Interstate and 
Foreign Commerce Committee is scheduled to hold hearings on June 8 and 9 on 
three measures involving Interstate Commerce Commission authority over per 
diem and other matters relating to car supply. The bills, I believe, are S. 1789, 
1811, and 1812. 

The legislation, in part, has for its purpose the granting of authority to the 
Interstate Commerce Commission to fix what is known as penalty per diem, pre- 
sumably during periods when car shortages occur, for the purpose of' relieving 
such shortages. 

We are not familiar with any legislation that has been proposed in the matter 
of penalty per diem that we could support: First, because we are not in favor of 
giving the Interstate Commerce Commission additional emergency power; and, 
second, because none of the proposals that have been called to our attention 
will, in our opinion, supplant the need for an adequate ownership of cars by the 
railroads—in fact, we believe many of the proposals in recent years, if enacted 
into law, would actually increase car shortages, for the following reason: Let 
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us say that there is a boxcar shortage in the West and the Interstate Commerce 
Commission issues an order under some newly enacted law, increasing the per 
diem rate to a figure designed to force the return of cars to western railroads. 
Unless the so-called penalty was so high as to make it more expensive for a rail- 
road to retain the car and use it for loading revenue freight, it appears obvious 
that the carrier would retain the car and so load it. If, however, the penalty 
was high enough to make it uneconomical for a railroad having a car on its line 
to load it with available revenue freight they would be forced to return the car 
empty and thus create empty-car mileage and add to the car shortage. Moreover, 
in this event, any such charge would, if attacked, undoubtedly be overturned by 
the courts. 

We favor compensatory per diem, that is per diem that would represent the full 
cost of ownership of cars plus a liberal profit on the investment. If the present 


per diem rate of $2.75 does not represent such a figure, it should be adjusted by ~ 


order of the Interstate Commerce Commission. 

Presumably, the inquiry to be conducted by your committee on June 8 and 9 
will go into various facets of the freight car situation. We are very anxious 
that you explore some practices as to the voluntary misuse of freight cars by 
various western railroads, a practice that has been going on for several years; 
namely, the solicitation by western railroads of routings on shipments of lumber 
from the Western States via unduly circuitous routes; and the further practice 
of certain carriers in actually performing what is known as “slow service” on 
lumber shipments, taking as much as 45 days’ time in transit from western points 
to the Chicago gateway. All of this is done in order to permit a group of whole- 
salers ample time to sell their lumber while in transit. In other words, the rail- 
roads have been and are assisting the favored shippers in the sale of their product 
and supplying storage space therefor. These practices are well known to the 
Interstate Commerce Commission, particularly by the Bureau of Inquiry and the 
Bureau of Service and Safety, and all of the facts concerning the operations and 
the wasteful and uneconomical transportation practices involved should be spread 
on the record. 

As the result of the foregoing practices indulged in by certain western carriers, 
a group of midwestern lines actually published tariff provisions providing for 15 
days’ free hold time at various points on their lines on cars of lumber from 
western origins destined to eastern points. Many of the provisions also included 
one free diversion or reconsignment. These schedules were suspended by the 
Interstate Commerce Commission in I. & 8. Docket 7050: Lumber, Free Time 
Allowance at Hold Points. The Commission has permitted the schedules to 
become effective at the end of their statutory suspension period without having 
entered its opinion and order, although the hearings were concluded on February 
26,1959. This means that, effective yesterday, the group of railroads in question 
will permit cars to stand at the hold points designated in their tariffs for 15 days 
without charging demurrage, during which time the shipper is free to seek a 
favorable market for his product. Some of these same railroads will, un- 
doubtedly, appear before your committee and favor penalty per diem and protest 
vigorously that the present per diem charges are contributing to inefficient car 
practices. We cannot understand such actions and feel sure that your committee 
will wish to explore this matter fully with the carriers. 

We have always supported efficient transportation practices. We believe that 
freight cars are designed to move traffic and not for storage purposes; and if your 
committee is interested in efficient car practices, you will wish to fully investi- 
gate the matters referred to above. More time and effort should be put forth 
by the carriers in moving cars that are loaded in the West through to their billed 
destination where they can be unloaded and reloaded with other freight, and 
less time spent by all parties concerned in worrying about impracticable penalties. 

Very truly yours, 
G. H. SHAFER, 
General Trafic Manager. 


DEPARTMENT OF AGRICULTURE, 


Washington, D.C., July 10, 1959. 
Hon. WARREN G. MaGnuson, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Senator Magnuson: This will reply to your letter of April 27, 1959, 
inviting comments on S. 1789, a bill to amend section 1(14) (a) of the Interstate 
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Commerce Act to insure the adequacy of the national freight car supply, and for 
other purposes. 

To accomplish its purpose it would require the Interstate Commerce Commis- 
sion, in fixing a rate of compensation paid by one railroad to another for the use 
of the latter’s freight cars, to consider (1) the elements of expense involved in 
owning and maintaining freight cars including a fair return on value, or (2) the 
elements reflecting the value of the use of the freight cars or (3) a combination of 
the two. More important, it would require the Commission also to consider the 
level of the national freight car ownership and other factors affecting the ade- 
quacy of the freight car supply. 

The Department recommends passage of this bill. 

The supply of serviceable freight cars is declining by substantial numbers 
annually. In view of the position taken by most railroads that they do not care 
to speculate on there being sufficient future traffic to justify expensive purchases 
of high-priced cars, it appears that the introduction by this bill into the car-rentai 
situation of some additional elements, including the added advantages of owner- 
ship which may be considered, would be desirable in order to provide sufficient 
incentive for the purchase by the railroads of enough cars to meet the needs of 
commerce and the national defense and to handle the traffic offered them. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
True D. MORSE, 
Acting Secretary. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., July 10, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear SENATOR MaGnuson: This will reply to your letter of April 29, 1959, 
inviting comments on S. 1811, a bill to amend section 1(14) (a) of the Interstate 
Commerce Act, to provide an incentive for construction and maintenance of an 
adequate national supply of freight cars. 

This bill would provide that the Interstate Commerce Commission, in estab- 
lishing the compensation to be paid by one railroad to another for use of the 
latter’s freight cars or other vehicles subject to per diem charges (based upon 
time detention as distinguished from mileage), shall prescribe maximum reason- 
able compensation for the use of such vehicle and shall include as a factor in 
such compensation the earning power or value of the use of such vehicle which 
is lost by the owner when it is used by another. 

This bill appears to be somewhat similar to S. 1789 but does not prescribe as 
many definite elements to be considered by the Commission in fixing car rental 
charges. The Department has recommended passage of S. 1789, but if that bill 
fails passage, we recommend passage of this bill, S. 1811. 

The supply of serviceable freight cars is declining by substantial numbers 
annually. It appears to us that if the element of the earning power to the owner 
is made a requirement in fixing rental charges, it will provide an added incentive 
to the railroads to purchase enough cars to meet the needs of commerce and the 
national defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TruE D. Morse, 
Acting Secretary. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., July 10, 1959. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 

Dear SENATOR Macnuson: This will reply to your letter of April 29, 1959, in 
which you requested our comments on S. 1812, a bill to amend section 1(15) 
of the Interstate Commerce Act so as to aid in alleviating shortages of railroad 
freight cars during periods of emergency or threatened emergency, and for 
other purposes. 
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This bill would authorize the Interstate Commerce Commission, when a short- 
age or threatened shortage of freight cars exists, to impose on one or more 
railroads charges in addition to the existing car hire, car rental, or per diem 
charges as a penalty in an amount calculated to force each railroad to return 
empty equipment to the owning railroad without delay; the additional charges 
to be paid by the using carrier to the owner. 

The Department recommends that the proposed bill be approved. 

Available statistics show that the car supply of the railroads is being sub- 
stantially reduced due to the excess of retirements over replacements. This bill 
would provide temporary means whereby the Interstate Commerce Commission 
could take immediate steps to relieve emergencies. 

S. 1789, which we have also recommended be approved, would set up certain 
criteria for the use of the Commission in establishing normal compensation for 
the use of freight cars. That bill would seem to be the proper measure to pro- 
vide a long-term incentive to the carriers to acquire more equipment. 

This bill, S. 1812, would provide for more efficient use of the existing railroad 
equipment for normal or emergency needs until the results under S. 1789 become 
substantial. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE D. Morse, 
Acting Secretary. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., May 7, 1959. 
B-101874 
B-108723 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 

DEAR MR. CHAIRMAN: Further reference is made to your letter of April 27, 
1959, enclosing S. 1789, and inviting our comment thereon. 

This bill would amend section 1(14) (a) of the Interstate Commerce Act, as 
amended, 49 U.S.C. 1(14) (a), by prescribing certain standards or guidelines for 
use by the Interstate Commerce Commission in fixing the compensation to be 
paid for the use of freight cars by carriers not owning such cars. It provides, 
among other things, that such compensation shall be fixed on such basis “as in 
the Commission’s judgment will provide just and reasonable compensation to 
freight car owners, contribute to sound car service practices, and encourage the 
acquisition and maintenance of a car supply adequate to meet the needs of 
commerce and the national defense.” 

We have no special knowledge of the need for or the desirability of the enact- 
ment of this proposal. However, we do not believe that its enactment would be 
detrimental to the interests of the United States as a shipper nor adversely 
affect our duties or operations. Accordingly, if considered otherwise merito- 
rious, we would not object to favorable consideration of 8. 1789. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D.C., May 8, 1959. 
B-101874 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 


DEAR Mr. CHAIRMAN: Further reference is made to your letter of April 29, 
1959, enclosing S. 1811, and inviting our comments thereon. 

This bill would amend section 1(14)(a) of the Interstate Commerce Act, as 
amended, by prescribing that the Interstate Commerce Commission when fixing 
the per diem rates to be paid by a rail carrier for the use of locomotives, cars, 
or other vehicles not owned by the using carrier prescribe maximum reasonable 
rates as an incentive for the construction and maintenance of an adequate 
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supply of such vehicles. It would direct the Commission to include as a factor 
in prescribing such maximum rates the loss of earning capacity or the value of 
the use of such vehicles to their owners. 

We have no special knowledge of the need for or the desirability of the enact- 
ment of this proposal. However, we do not believe its enactment would be 
detrimental to the interests of the United States as a shipper nor adversely 
affect our duties or operations. Accordingly, if considered otherwise merito- 
rious, we would not object to favorable consideration of S. 1811. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 8, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 


DEAR Mr. CHAIRMAN: Further reference is made to your letter of April 29, 
1959, transmitting S. 1812, and inviting our comment thereon. 

This bill would give effect to recommendation No. 1 of the Interstate Com- 
merce Commission for new legislation, as set forth on page 135 of its 72d annual 
report which was submitted to the Congress on December 1, 1958. By its terms, 
it would authorize the Commission during periods of a car shortage or threat- 
ened shortage to impose upon using carriers penalty charges for the use of such 
cars in addition to the then existing car-hire, car-rental, per diem charges or 
mileage rates. In determining the measure of the penalty charges to be paid by 
a using carrier to the owner of such cars, the Commission would be authorized 
to fix such charges at a level which, in its opinion, “are reasonably calculated to 
relieve such shortage or threatened shortage by encouraging adequate owner- 
ship of such cars by each carrier, and by promoting the expeditious movement 
distribution, interchange, or return of freight cars” to the owners of such cars. 

We have no special knowledge of the need for or the desirability of enactment 
of this proposal. We do feel, however, that any measure which would prove 
successful in relieving car shortages (which have occurred at various times in 
the past and which may reasonably be expected to recur in the future) would 
be in the public interest. 

Except as noted, we have no comment to offer concerning S. 1812. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., July 10, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: Your letters of April 27 and 29, 1959, request comments 
on the following proposed legislation which we are respectfully incorporating 
in this reply: S. 1789, a bill to amend section 1(14) (a) of the Interstate Com- 
merce Act to insure the adequacy of the national railroad freight car supply, 
and for other purposes; 8S. 1811, a bill to amend section 1(14) (a) of the Inter- 
state Commerce Act, to provide an incentive for construction and maintenance 
of an adequate supply of freight cars; S. 1812, a bill to amend section 1(15) 
of the Interstate Commerce Act, so as to aid in alleviating shortage of railroad 


freight cars during periods of emergency or threatened emergency, and for other 


urposes. 
" The stated purpose of these bills is to insure the continued maintenance of 
an adequate freight car supply. This is proposed to be accomplished by enlarg- 
ing the authority of the Interstate Commerce Commission to permit considera- 
tion of additional factors in fixing charges made between railroads for the use 
of cars. This agency subscribes generally to the need for improved freight 
car supply and where possible undertakes measures designed to assist the 
situation when car shortages exist. GSA is unable to determine, however, 
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whether indirect measures proposed in these bills would achieve the desired 
objective. 

Under its statute (63 Stat. 383; 40 U.S.C. 481), GSA is interested in trans- 
portation and traffic management as a user of transportation services. In 
this capacity, GSA is not directly affected by this legislation. However, while 
not specifically supporting any one of the three bills, GSA feels that appropriate 
measures to increase car supply are in the interest of shippers, including the 
executive agencies of the Government, and accordingly favors the objectives 
of these bills. 

The Bureau of the Budget has advised that they have no objection to the 
submission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOEre. Administrator. 


STATEMENT OF SENATOR WAYNE Morse BEFORE THE SPECIAL SUBCOMMITTEE ON 
FREIGHT CAR SHORTAGE OF THE SENATE COMMITTEE OF INTERSTATE AND FOREIGN 
CoM MERCE 


Chairman Magnuson and members of the special subcommittee, as a cosponsor 
of Chairman Magnuson’s penalty per diem bill, S. 1789, it gives me a great deal 
of pleasure to submit this statement in support of our bill and to make known 
to the subcommittee some of my apprehensions concerning the possibility that 
a freight car shortage of serious proportions will be experienced in the Pacific 
Northwest this summer. 

As the members of the subcommittee well know, the freight car shortage is 
a problem that has plagued the lumber industry and related industries of Oregon 
each year for many years past. 

The chairman of the subcommittee, who represents our great sister State of 
Washington, is quite familiar with the nature of the freight car shortage problem 
and, I should add, has been of tremendous help to my State of Oregon during 
previous periods at which the shortages were acute. 

In July, 1955 this subcommittee conducted extensive hearings on the freight 
ear shortage and I am satisfied that these hearings were instrumental in present- 
ing the boxear shortage in such clear light that they were a major factor in 
preventing a great damage to the economy of my State. Again, in 1956, the 
hearings of this subcommittee were extremely helpful in getting rail transpor- 
tation with which to carry Oregon’s substantial volume of lumber products to the 
eastern markets. 

Since early spring of this year my office has recieved numerous letters pointing 
out the critical nature of the threatened car shortage. These letters emphasized 
the seriousness of the problem with respect to the lumber and related industries 
and to the fruit and wheat industries which also contribute so much to Oregon’s 
economy. 

Without rail transportation facilities many areas of Oregon are literally “land- 
locked” and during peak seasons these industries stand to lose heavily if the 
products must be stored on railroad sidings or in warehouses to deteriorate, either 
pricewise or physically, while awaiting rail transportation. 

I am sure that this subcommittee has received numerous suggestions concern- 
ing ways and means by which the freight car shortage may be alleviated and 
I know that members of the subcommittee, who have a deep and abiding interest 
in the problem, will give thorough consideration to proposed remedial measures. 

To outline the seriousness of the threatened situation I submit a copy of a 
letter dated February 20 addressed to me by Chairman Tuggle of the Interstate 
Commerce Commission. If this letter has not already been included in the record, 
I ask that it be set forth in the record at the close of my remarks. 

According to Chairman Tuggle’s letter, the freight car situation is likely to 
become critical for the lumber industry as the season for heavy rail shipments of 
lumber gets underway. In all probability it will become even more critical when 
the late summer grain movements begin. 

The facts that have been brought to my attention indicate that the railroads 
are not making an impressive record in putting new freight equipment on the 
lines. For example, here are some very revealing facts relative to new cars 
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delivered and old cars retired, for the past three years, as supplied by the staff 
of the Interstate Commerce Commission: 


1958 1957 1956 


Cars deliver 
Care retired 65,005} 54,368 49, 853 
iii hcniceccenteiniasienightataseteht tiie biartilciapei asadeicathistinsinniIiciayicittlc hee Ni 

As you will note, Chairman Tuggle’s letter of February 20 indicates that dur- 
ing the months of November and December 1958 and January 1959 approxi- 
mately 14,000 new cars were ordered by all carriers—a considerable improve- 
ment over the previous 12 months. However, the discouraging fact is that cars 
on order by the railroads in 1958 totaled only 17,538 whereas cars on order in 
1956 and 1957 were 41,794 and 46,063, respectively. A relatively small per- 
centage of the cars on order during these periods constituted boxcars. 

Obviously, the equipment now in possession of the major rail carriers must be 
a major source of supply to be utilized in avoiding a freight car shortage of 
serious proportions in the lumber, wheat, and fruit industries. At present we 
have no program underway or promised by the major railroads which would 
lead us to believe that bad order cars will be placed in good condition with the 
degree of promptness required to meet a major boxcar shortage. In fact, Chair- 
man Tuggle’s February 20 letter contains this disturbing statement: 

“Of the approximately 152,000 bad order cars, over 50 percent are owned by 
six eastern and Allegheny carriers. As of January 1, 1959, there were 151,612 
bad order cars or 8.4 percent of total ownership of class 1 railroads in the United 
States. The railroads in the Eastern District had 27,865 or 9.5 percent ‘of total 
ownership bad order; Allegheny District railroads had 69,095 or 20.6 percent 
bad order; Pocahontas District 8,664 or 4.9 percent bad order; and the Southern 
District 12,384 bad orders or 4.6 percent. All western railroads had 30,007 or 
4.6 percent bad orders * * *. The eastern carriers, which have the largest per- 
centage of bad order cars, have been in financial difficulty for the past year due 
to the decrease in carloadings, and they have reduced all maintenance forces to 
a bare minimum and very little repair work has been done to equipment located 
on their rails. If the bad order situation on these roads could be brought in 
line with southern and western roads, the car situation would not present such 
a gloomy picture, even though orders for new equipment during the year 1958 
were mostly for specialized equipment.” 

Chairman Tuggle’s letter recommended legislation that would authorize the 
Interstate Commerce Commission to direct the assessment of penalty per diem 
charges to aid in alleviating the railroad freight car shortage. 

For the foregoing reasons I have joined in cosponsorship of S. 1789. I feel 
that every possible means should be taken to avoid a major freight car shortage 
this year. If your subcommittee should conclude that the enactment of S. 1789 
would assist in avoiding a car shortage, then I urge prompt and favorable action 
on the bill. 

It was reassuring to me to learn that the subcommittee will not limit itself to 
the consideration of penalty per diem proposals alone. I ask the subcommittee 
to give thorough consideration to any other remedial means which will assist 
in getting freight cars back on the line to meet the peak demands of shippers in 
the Pacific Northwest and throughout the Nation. After all, the railroads are 
common carriers having the duty to serve the shipping public. As common car- 
riers they should be prepared to meet the heavy demands that come annually 
in periods of peak production. If they fail to do this, they fail to render an 
important service. 

There have been brought to my attention assertions that the shippers are in 
some way to blame for these perennial car shortages when they occur. Frankly, 
I don’t believe these assertions. After all, the shippers are not in the rail trans- 
portation business. That business is the primary responsibility of the railroads. 
The shippers are entitled to rely upon the rail carriers to supply adequate 
service. In the last analysis it is the carriers, not the shippers, who have the 
ultimate control of the volume of cars on the rails. Let us not try to shift the 
blame from the railroads, where the fault for the car shortages truly lies. 

I thank the subcommittee for granting time for the presentation of this state- 
ment and I urge that every possible avenue of preventing another car shortage 
be explored by the subcommittee. 


(Whereupon, at 1: 30 p.m., the hearings were closed.) 


x 








